Zoning Board of Adjustment Minutes – November 4, 2014 meeting


Dubuque County Zoning Board of Adjustment
Minutes of November 4, 2014
Chairperson Pat Hickson called the meeting to order at 7:00 p.m.
A. ROLL CALL: Members Present: Pat Hickson, Ron Koppes, Darlene Burds, Connie Nolan and Tom Kuhle. Staff  Present:  Anna O’Shea & Jim Bodnar.
B.  APPROVAL OF MINUTES:  A motion was made by Mr. Koppes, seconded by Ms. Burds and passed unanimously to approve the Minutes of the October 7, 2014 meeting.  Vote:  5-0.
C.  PUBLIC HEARINGS:    
1. BA#10-38-14
JARED & ALI  DODDS-ALTHOFF
     

VARIANCE



     (Tabled from the October 7, 2014 meeting)

The applicants are requesting a 20’ left side yard variance to the 50’ required to build a 24’x 24’ home addition 30’ from the left side property line in an R-1, Rural Residential zoning district.  The property, located adjacent to the City of Peosta along Parrot Drive in Burds Green Acres Subdivision is legally described as Lot 10 of Block 2 of  Burds Green Acres #4 and Lot 1 of the SE ¼ SW ¼, all in Section 3 (T88N R1E) Vernon Township, Dubuque County, Iowa.

Ms. O’Shea stated that the lot consists of 2.17 acres net. The lot is a pie shaped lot and the north and west side of the property slope down to the railroad tracks. The home was constructed towards the left side of the lot and due to the location of the home and the slope of the property, a variance would be needed. Twelve (12) property owner notification letters were sent and nine (9) letters were delivered. The City of Peosta was also notified.

Speaking to the Board was Jared Althoff, 11011 Parrot Drive, Peosta. Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  He said yes.
Mr. Althoff stated that his existing garage is accessed from a left side yard driveway. He would like to extend his current home into his existing garage and then add a 24’x 24’ garage addition. He also said that he has spoken to his neighbors concerning this request and he has not heard of any disagreement coming from them.
Ms. Nolan asked Mr. Althoff if he was going to be using the same driveway that he is currently using now? Mr. Althoff said yes.

Ms. O’Shea stated that the Zoning Office had received a comment from Mr. Jeremy Fangmann who lives at 10983 Parrot Drive, Peosta. Mr. Fangmann stated in his written comment that he had reviewed the Althoff’s plan and he did not see any issue with the request.
Mr. Hickson asked the Board if they had any further questions? No one spoke. He then asked if anyone else wished to speak regarding this case?  No one spoke. 
A motion was made by Ms. Burds, seconded by Ms. Nolan to approve the variance and the motion passed unanimously by a vote of 5-0.

2. BA#11-39-14     CITY OF DUBUQUE/DUBUQUE REGIONAL AIRPORT   SPECIAL  
 








              USE PERMIT
The applicants are requesting a Special Use Permit to build a water pumping station and above ground water storage tank at the Dubuque County Regional Airport in an AC, Airport Commercial zoning district. The property, located just south of the City of Dubuque corporate border along Jet Center Drive and U.S. Highway 61 S is legally described as Lot 2 of the NE ¼ SW ¼, Section 26 (T88N R2E) Table Mound Township, and Dubuque County, Iowa.

Ms. O’Shea stated this project would provide drinking water and water for fire suppression for the new airport terminal and facilities. The City of Dubuque will be placing a pumping station near the Highway 61/151 S interchange to facilitate the process. Fourteen (14) certified letters were sent and fourteen (14) letters were delivered. The Zoning Office did not receive any comments regarding this request.
Mr. Koppes asked Ms. O’Shea why the request was coming to this Board instead of the Airport Zoning Commission or the Airport Board of Adjustment?  Ms. O’Shea stated that there are regulations in the Zoning Ordinance to address this type of request. The request is for a water storage facility, which is regulated the same in the AC, Airport Commercial zoning district as in any other zoning district.
Speaking to the Board was Dan Hintgen, 2469 Matthew John Dr, Dubuque, Robert Grierson, 11000 Airport Rd, Dubuque and Todd Irwin, 50 W. 13th St, Dubuque. Mr. Hickson administered the following Oath asking the participants to raise their right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  They said yes.
Mr. Grierson stated that concerning the new airport terminal, maintaining sufficient water pressure was one of the key aspects for fire suppression systems. He said that multiple water system options were considered and currently the airport operates on a well system. The system proposed here tonight will provide the airport facilities sufficient water pressure in existing airport facilities as well as the new terminal facility. 

Mr. Grierson explained further that the proposed water storage tank is really an in-ground tank. However, it does protrude 4’ to 5’ above the ground. Mr. Hickson asked how many gallons would the tank hold. Mr. Grierson said the tank is a 500,000-gallon tank.

Mr. Grierson added that the piping infrastructure is in place for the storage tank and the tank will be constructed next to Windstar Bus Lines, which is located in the airports existing commercial development. The tank would not be visible from Airport Road and would not be protruding high above ground, which would create a flight risk.

Mr. Hintgen added  that the tank would be visible from Highway 61. However, it would not be elevated high in the air.
Mr. Hickson asked the Board if they had any further questions? No one spoke. He then asked if anyone else wished to speak regarding this case?  No one spoke. 

A motion was made by Mr. Koppes, seconded by Mr. Kuhle and passed unanimously to approve the Special Use Permit. Vote 5-0. 
3. BA#11-40-14   LT INVESTMENTS L.L.C. / TERRY MCDERMOTT       SPECIAL USE 










    PERMIT
The applicants are requesting a Special Use Permit to build a 72’x 96’ warehouse and office building along Wood Gate Drive instead of the 50’x 80’ warehouse and the 40’x 40’ office building originally requested in an M-2, Heavy Industrial zoning district. The property located just south of the City of Dubuque off the Hwy 61/151 interchange at the east end of Wood Gate Drive is legally described as Lot 2-1 of Miller Place, Section 23 (T88N R2E) Table Mound Township, Dubuque County, Iowa.

Ms. O’Shea stated that this property was rezoned to M-2, Heavy Industrial in 2006 for a bulk fuel storage facility. In 2007, a Special Use Permit was approved for fuel storage and the permit had specified a certain size for the building.  The proposed building is larger than what was approved in 2007. Therefore, a Special Use Permit is needed.

Three (3) letters were sent and three (3) letters were delivered. The City of  Dubuque was notified.
Speaking to the Board was Terry McDermott, 6074 Chucks Ct, Peosta. Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  He said yes.
Mr. McDermott stated that originally the project was to be a storage building and a separate office building. However, that plan has changed and now he would like to combine the office and warehouse into one building.

Mr. Koppes asked what type of material would be stored in the structure? Mr. McDermott said that vehicles used for fuel transport and other equipment will be stored in the new structure. Mr. Koppes asked if the fuel storage facility was in any way expanding? Mr. McDermott said no.

Mr. Hickson asked the Board if they had any further questions? No one spoke. He then asked if anyone else wished to speak regarding this case?  No one spoke. 

A motion was made by Ms. Nolan, seconded by Mr. Koppes and passed unanimously to approve the Special Use Permit. Vote 5-0. 

4. BA#11-41-14
BENJAMIN & SHANNON KRAPFL


VARIANCE
The applicants are requesting a 73.5’ front yard variance to the 80’ required to build a 10’x 12’ residential use accessory structure 6.5’ from the front property line along Natalie Lane in an R-1, Rural Residential zoning district. The property, located .5 miles west of the City of Dubuque situated between Natalie Lane and Melissa Court is legally described as Lot 15 of Country Haven Subdivision, Section 22 (T88N R2E) Table Mound Township, Dubuque County Iowa. 
Ms. O’Shea stated that the lot contains three front yards and is approximately .91 acres in size.  The Krapfl’s moved into the existing home in 2013 after they notified the neighbors that they wanted to operate a one person hair salon in the basement of the existing home. The Country Haven Homowner’s Association appealed the decision of the Zoning Administrator in April of 2013, which allowed the salon to operate. That appeal was denied by the Board of Adjustment. Ms. O’Shea explained that the Krapfl's want to add a shed to the property which will require a variance. Ten (10) certified letters were sent and nine (9) letters were delivered and two comments were received.
Ms. O’Shea stated a comment was submitted by Britt Oswald, 11500 Natalie Lane, Dubuque. Mr. Oswald stated that he was against any structure being placed at the proposed location.  The second comment was submitted by Sherry Oswald, 11500 Natalie Lane, Dubuque. Ms. Oswald stated in her comment that she is opposed to the request because the structure would impede her vision while driving on Natalie Lane. The new building would only add to the problems with visibility on the easement.
Speaking to the Board was Benjamin Krapfl, 8800 Melissa Ct, Dubuque. Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth? ” He said yes.
Mr. Krapfl stated that he wants to construct a 10’x 12’ garden shed for storage of his yard equipment. He said there is an existing parking area for his home and business where he wants to build.  Mr. Krapfl explained further that there was a question raised by the neighbors as to whether the structure would be constructed within the right of way of Natalie Lane. Therefore, he had his property and the Natalie Lane easement surveyed. The survey shows that Natalie Lane is a 24’ wide easement and where the structure would be located.
Ms. O’Shea told the Board that Natalie Lane is a 24’ easement instead of a 20’ easement as she indicated in their packet information.

Mr. Koppes asked if Mr. Krapfl could move the proposed structure close to the existing home and further away from the right of way?  Mr. Krapfl said he could move the structure further west on the lot but the new structure is going to be used to store a snow blower which, when using, would have easy access onto Natalie Lane. 

Mr. Hickson asked if anyone else wished to speak regarding this case? Speaking to the Board was Loren Oswald, 11500 Natalie Lane, Dubuque. Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  He said yes.
Mr. Oswald explained that his issue was that the new structure would constitute a safety concern with it being built so close to the easement. He said that in the winter, additional snowdrifts on either side of the new structure would create a hazard. Mr. Krapfl responded that since there is a parking area at that location, the area would be sufficiently maintained and kept clear of snow. Mr. Oswald said that the most important issue is the possiblility of children playing around the structure and suddenly running out into the easement in front of passing vehicles. 
Ms. Nolan asked what the posted speed limit was on the easement? Mr. Oswald said that there is no posted speed limit as it is a private road. However, he believes that it is 15 miles per hour.

Mr. Hickson then asked if anyone else wished to speak regarding this case? Speaking to the Board was Larry Oswald, 11376 Natalie Lane, Dubuque.  Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  He said yes.
Mr. Oswald stated that the parking area was constructed within the right of way.  The parking area was constructed within the right of way of Natalie Lane to accommodate his wife’s home business. Mr. Oswald explained that he told Mr. Krapfl that he could not put a parking area within the right of way. He said that Mr. Krapfl told him that his lawyer said he could do whatever he wanted. Mr. Oswald also explained that he had parked a trailer at the proposed location of the new structure and that created addition snow drifts on the easement. Natalie Lane has a blind corner and a structure that close to the right of way would cause problems.
Ms. Nolan asked Mr. Larry Oswald if he plowed the road in the winter? Mr. Oswald said yes. He explained that Natalie Lane is a private road and he and his brother maintain the easement. Mr. Krapfl stated that when he was able, he did help remove snow from the easement. However, he was never asked to contribute in providing gravel for the easement. Mr. Krapfl also stated that according to his abstract, he has full use of the Natalie Lane easement.

Ms. Burds stated that her concern was in regard to children playing around the structure. Mr. Krapfl responded that the structure is far enough back from the right of way and he does not understand how anyone could say it would be an obstruction to the corner along Natalie Lane.

Mr. Koppes asked Mr. Krapfl if there was a reason that he could not move the proposed structure farther away from the right of way of Natalie Lane? Mr. Krapfl said that he could move the structure farther away from the right of way but it would make things more difficult for him.

Mr. Koppes stated that it sounds like the parking area is also an issue concerning the easement. Mr. Krapfl responded that he has full use of the easement. Mr. Krapfl then read the abstract language into the record. He stated “Parties of the first part herby reserve for themselves, their successors, and assigns the right and privilege to use the easement area and to grant to others the right to use said easement area.”
Mr. Koppes said that the abstract language does not mean that vehicles could be parked on the easement. Mr. Krapfl said he does not park vehicles on the road. Mr. Koppes said he means the entire easement area.  Ms. O’Shea agreed saying that the easement area is specifically for the right of way of vehicles, which cannot be blocked. Mr. Krapfl said he is not obstructing traffic on Natalie Lane.

Mr. Hickson stated that the proposed structure looks awful close to the right of way line. He would like to see the structure moved back further into the lot.

Mr. Krapfl stated that he could not build an accessory structure anywhere on his property without a variance. Mr. Hickson stated that if the structure were moved even 10’ towards the house, then he would be more comfortable as there are safety concerns regarding this request.
Mr. Hickson asked the Board if they had any further questions? No one spoke. He then asked if anyone else wished to speak regarding this case?  No one spoke. 

A motion was made by Mr. Kuhle, seconded by Mr. Koppes  and passed unanimously that the new structure maintains a 15’ front yard setback from the Natalie Lane easement right of way line. Vote 5-0. 

5. BA#11-42-14

DAVID & SHEILA MERFELD

APPEAL
The applicants are appealing the zoning boundaries of the Official Zoning Map of Dubuque County which shows where an existing four (4) acre, more or less, B-2, Highway Business zoning district boundary is located on two parcels of property. The property, located 0.3 miles north of the City of Durango along Durango Road is legally described as Lot 1-2-1 of Chinkapin Ridge and Lot 2 of Chinkapin Ridge, all in Section 31 (T90N R2E) Peru Township, Dubuque County, Iowa.

Ms. O’Shea stated that the north lot on the map was purchased by David & Shelia Merfeld in 1983 and home was constructed in 1994. The property was zoned R-2, Single Family Residential up until the Merfeld’s wanted to build a storage building for their tractor and trailer parts business. The Merfeld's rezoned approximately four (4) acres to B-2 to allow for business use of a portion of the property in 1989. After the property was rezoned, a Zoning Certificate was issued for the new structure in September of 1989. The Merfeld’s now own approximately 8.6 acres net of any right of way. Ms. O’Shea explained that 4 acre, more or less, was zoned B-2 and 4.6 acres, more or less remained R-2, Single Family Residential.

Ms. O’Shea then stated the Zoning Office received a complaint regarding the Merfeld property in June of 2014. After reviewing the Official Zoning map, it was determined that the outside tractor storage was outside the B-2 zoning boundaries. Upon discussion of the violation with the Merfeld’s, that was when the Zoning Office found out that the zoning map boundary on the Merfeld property could be in error.
Two (2) certified letters were sent and one (1) letter was delivered. The City of Durango  was notified in regard to this request.

Ms. O’Shea then reviewed the packet material with the Board. Packet No. 1 contained zoning case and Zoning Certificate information from 1989. The rezoning case was dated June of 1989 (ZC#07-12-89) from R-2 to B-2 to allow a building for storage of antique tractors and tractor parts. The area that was requested for B-2 classification was ¾ of an acre on Lot 2, which is the north lot, and 3 ¼ acres on Lot 1-2-1 which is the southernmost lot. The application asked for four (4) acres more or less. 
Ms. O’Shea explained further that the Merfeld’s had also submitted a site plan. Lot 2 was their original lot. The Merfelds added Lot 1-2-1 to the south that was split from Lot 2-1, which was previously owned by Betty Tigges. Ms. O’Shea said the Official Notice for the 1989 R-2 to B-2 rezoning case was sent read 4 acres, more or less, to allow for a storage building and the property to be used for sale and storage of antique tractors and farm equipment. In that Official Notice it says that Lot 2 of Chinkapin Ridge would be ¾ of an acre and Lot 2-1 of Chinkapin Ridge would be 3 ¼ acres. The same numbers as in the original rezoning application.

Ms. O’Shea said that the property owner letter for that rezoning case also stated that the  rezoning was from R-2 to B-2 to allow a storage building and the property to be used for sale and storage of antique tractors and farm equipment. This document is where the ¾ and 3 ¼ acre numbers are not shown. The next item is the minutes for that Zoning Commission meeting which also states R-2 to B-2, four (4) acres, more or less, to allow for a storage building and the property to be used for the sale and storage of antique tractors and farm equipment. According to the minutes of that meeting, it was moved and seconded to approve the rezoning request. The case was subsequently approved by the Board of Supervisors. Once the Supervisors approved the rezoning, then an amendment to the Zoning Ordinance was created along with a map indicating the area that was rezoned and what the zoning boundary looked like. Shortly thereafter, Ms. O’Shea said, the Merfeld’s requested a Zoning Certificate for a 60’x 150’ pole building constructed across the lot line situated between Lot 2 and Lot 1-2-1 and the building was finished on March 5, 1990 according to the Occupancy Permit.
Ms. O’Shea then explained that after the passing of a number of years, the Zoning Office received a complaint regarding the Merfeld property. After an investigation, it was determined that there was an incurred zoning violation on the property. However, there was some disagreement on behalf of the Merfeld’s as to what the Official Zoning Map should show regarding the R-2 and B-2 zoning boundaries on their property.
Referring to Packet No. 2, Ms. O’Shea said the first maps used by the county in regard to zoning district boundaries were the old Mylar maps. Those maps consisted of  approximately 3’ x 5’ sheets, and showed where the Merfeld’s zoning district boundaries were located on their property. Ms. O’Shea said Zoning Ordinance Section 1-12.4 states “The Official Zoning Map, shall be located in the office of the Zoning Administrator, shall be the final authority as to the current zoning status of land.” She then said to the Board that it is important what the Official Zoning Map shows or says when there is a question on zoning district boundaries. In Section 1-14 of the Zoning Ordinance, Ms. O’Shea said the ordinance talks about the rules for the interpretation of district boundaries and lists how the boundaries should be determined. The ordinance states “district boundary lines shall be determined by the Board of Adjustment.”
Mr. Hickson asked Ms. O’Shea if this Board has ever had an issue like this present itself in the past?  Ms. O’Shea said this type of case is new for this Board. Then Ms. O’Shea then handed out an outline of the pertinent regulations to the Board for easy reference. She reviewed the Section 1-14 regulations outline with the Board.
Ms. O’Shea stated the zoning maps of the property are included in Board Packet No. 2 along with a letter to the County Attorney explaining the zoning boundary issue and his response letter explaining any possible remedy. Ms. O’Shea said that the County Attorney agreed with her recommendation that the Merfeld's apply to the Board of Adjustment in order to get the Official Zoning Map legally changed. She said he agreed that it was the only remedy he could recommend. Therefore, she said, it is the Board of Adjusment’s duty to determine where the district-zoning boundary should be. 
Ms. O’Shea then said Packet No. 2 also contains a copy of the Mylar zoning map and approval signature areas. The packet has almost an exact copy of the Official Zoning Map on the Official Notice that was published for that case. Ms. O’Shea said that in her opinion, a copy of the Mylar zoning map was copied and published in the local newspaper showing the location of the B-2 zoning district boundary on the Merfeld property. 
Ms. O’Shea stated that the Mylar maps were used from 1971 to 1998 and then the county started to use a page by page system of digitized maps which used in some cases digitized circles instead of actually showing district boundaries. Ms. O’Shea said that she did not know when the county changed to the seamless GIS mapping system. When the seamless maps came out, the zoning map showed both Merfeld’s lots as zoned B-2. The Zoning Office knew at that point the maps were wrong because only 4 acres more or less was actually rezoned to B-2, which left an additional 4.6 acres zoned R-2.
Ms. O’Shea then explained that if the boundary does not clearly coincide with the lot lines or parcel lines, then the zoning boundary shall be determined by scaling. That is the method she used in order to place the correct B-2 zoning boundary on the Official Zoning Map. Therefore, our Official Zoning Map now shows approximately four (4) acres in 

B-2. That includes the accessory building and much of the property that lies along the roadway. Ms. O’Shea added that a letter from Jeff Miller, GIS Coordinator for Dubuque County, confirmed that the original Zoning Map for Peru Township showed the B-2 boundary on the Merfeld's property nearly identical to how the Zoning Office drew it into the zoning map. Ms. O’Shea then reviewed various maps of the Merfeld’s property with the Board. Those maps were aerial maps from the 1960’s, 1990’s, 2000, 2007, and 2013.
Mr. Koppes then asked for a short 5-minute recess.
The public hearing was called back into order by Mr. Hickson, Ms. O’Shea stated that Article 1- Section 1 of the Board of Adjustment By-laws state that the Board of Adjustment must comply with the provisions of all applicable state statutes, local laws, ordinances and these rules. She said that State of Iowa Code states that the Board of Supervisors shall provide for the manner in which the regulations and restrictions and the boundaries of the districts shall be determined, established and enforced, and from time to time amended, supplemented or changed.
Speaking to the Board was David & Shelia Merfeld,  both of 18724 Durango Rd, Durango. Mr. Hickson administered the following Oath asking the participants to raise their right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  They said yes.
Ms. Merfeld stated that she and David are asking for the actual zoning map to coincide with the actual wording of the original rezoning case. She said that they were never notified back in 1998 when the maps were changed from the Mylar maps to the digitized maps and were unaware of the change until this year. She explained that they have been living at this location for 30 years and have submitted photographs of actual trees growing up into farm equipment being stored outside. Ms. Merfeld reiterated that she is asking for the actual zoning map to coincide with the actual wording of the original rezoning case.

Mr. Merfeld then reviewed the aerial maps with the Board to show the Merfeld’s intention concerning their B-2 zoning boundaries. 
Mr. Koppes asked who’s or which site plan is the Board looking at? Ms. O’Shea responded that the site plan was in the file for the 1989 rezoning case. Mr. Merfeld said the zoning issue was between them and former Zoning & Health Department Administrator Dr. Paul Buss. Mr. Merfeld then explained that he is asking for the B-2 rezoning boundary to follow the centerline of their driveway, which is located on the east side of their property. He explained further that he is not asking for more than 4 acres. However, he wants the B-2 zoning to follow the centerline of their driveway, which was their original intent for the B-2 zoning.
Mr. Peter Arling, an Attorney with the O’Connor & Thomas law firm asked the Board if he could approach the Board and listen in on the review of the maps with the Board. Mr. Hickson said that Mr. Arling had the right to observe the review of the zoning map.

Mr. Merfeld then continued to review the site plan with the Board to show their intent. Mr. Koppes said the site plan does not show the existing driveway and therefore how would Mr. Merfeld know the location of the zoning boundary. Mr. Merfeld agreed saying that one does not know where the ¾ acre boundary is or where the 3 ¾ acres boundary lies on the property. Mr. Merfeld said that he did not have any idea where the zoning boundary would be when the plat property lines were drawn.
Ms. Merfeld stated that the rezoning amount they originally asked for was changed from 3 ¾ acres to 3 ¼ acres at some point over the last 30 years and questioned why all of a sudden they are not in compliance with the B-2 zoning district?  Mr. Merfeld added that he wanted a shared driveway in case they ever wanted to sell off Lot 1-2-1 and Lot 2 would remain residential. That was our intent. Ms. Merfeld said that if the zoning boundry remains as it is currently drawn, they would not be in compliance due to the farm machinery being so close to the shared easement on the east side of their property.
Mr. Merfeld explained that before they had built their current home on the property there was a mobile home on a residential spot on Lot 2. They would never have had the business located on the part of the lot zoned for residential use. The mobile home was placed next to the current easement on Lot 2. Mr. Merfeld explained further that his residential use accessory building was never intended to be used for his business. He said that the Mylar map is misleading to everybody.
Ms. O’Shea stated that there was a discrepancy in the acreage that was rezoned. On the application, the amount requested was ¾ acres on one lot and 3 ¼ on the other lot. The amounts changed to ¾ on one lot and 3 ¾ on the other lot. She said there are some discrepancies in the record. Mr. Merfeld said that the zoning was wrong from day one. However, he said, no one complained until now.
Mr. Koppes asked for clarification of what Mr. Merfeld is asking for.  Mr. Merfeld said that the entire area of Lot 1-2-1 should be zoned B-2. That was their intent in case they wanted to sell off the business.

Mr. Hickson asked what year was the dwelling on the property was built? Ms. O’Shea said the home was constructed in 1994 according to the assessor record.

Ms. Koppes asked Ms. O’Shea if there was anyone else here to speak to this case. Ms. O’Shea said yes.
Ms. Merfeld reiterated that the current zoning map is not correct as it shows the B-2 zoned area right outside their front door.  In regard to the acreage discrepancy, if they had to, they could go back and get those numbers legally changed. However, they are not arguing that here tonight. She said that she and David want the B-2 zoning to reflect what was originally intended. Mr. Merfeld said he would have never agreed to how the current B-2 boundary lines on his property have been drawn in on the current zoning map. 

Ms. O’Shea stated that Packet No. 3 is the information that David and Shelia provided to the Zoning Office. Ms. O’Shea reviewed that information with the Board. The packet included a letter from the Merfeld’s stating their side of the issue. The letter, Ms. O’Shea said, in part stated that the Merfeld’s believe that their property as shown on the Official Zoning Map is a mistake made by the Zoning Administration either in the past or just recently. This error, according to the letter, has caused them a considerable amount of stress over the past several months. The letter also said that the Merfeld's have met with the Zoning Office and the Board of Supervisors in order to try to resolve this issue.
Mr. Koppes asked Ms. O’Shea about a notation in blue on one of the maps submitted by the Merfelds (See page 3 of 8). Ms. O’Shea said the notation was added to the map by the Merfeld’s.  The map was taken from the official record of the zoning case file. She said David & Shelia Merfeld are still asking for four acres more or less be zoned B-2.
Ms. O’Shea explained that the last map in Packet No.3 is the map indicating what the Merfelds believe the Official Zoning Map should reflect concerning the B-2 zoning. 

Speaking to the Board was Peter Arling-Attorney, 700 Locust Street, Dubuque. Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth? ” He said yes.
Mr. Arling stated that he is an attorney with O’Connor & Thomas and is here tonight on behalf of A.J. & Saunya Tucker’s behalf. Mr. Arling stated that the Tuckers have not owned their property,which abuts the Merfeld property to the south, for very long. They bought the property in July of 2012.  Mr. Arling explained that at the time the Tucker’s bought their property, the existing zoning map was as how it is seen today. 

Mr. Arling explained the he thinks the Board needs to be aware of the history regarding the Merfeld and Tucker properties before an informed decision can be made regarding this issue. There had been litigation between the Merfeld’s and Ms. Merfeld’s brother Timothy Tigges, involving the easement road that runs between the Merfeld property and the Tucker property. The litigation was decided by the Dubuque County District Court about the time the Tuckers purchased the Tigges property.
Mr. Arling explained further that according to the district court decision, there was a significant amount of hostility between the property owners (Tigges & Merfeld) at the time. He said when the Tucker’s purchased the Tigges property they were optimistic that even though they knew the history of the property, they would try to get along. Mr. Arling stipulated that he thought the Merfelds would disagree that there have been numerous disagreements between the Tuckers and the Merfelds. He explained that he was aware that the Merfeld’s believe that the Tuckers had submitted complaints regarding their property and vice versa. He said the County has been out to the Tucker’s property at least 5 times if not more since July of 2012 for alleged zoning violations. Mr. Arling explained further that the Tuckers have a motocross track on their property and use it for weekend recreation, which totals 1 to 3 days per month. The Tuckers have a tenant that lives on the property to keep an eye on the property. 
Mr. Arling also explained that the Tucker’s have not been cited for any zoning violation. However, there have been claims concerning an illegal septic system and bathroom, which were unfounded. There have been a number of claims lodged against the Tucker’s that have been proven false. Concerning the motocross track, Mr. Arling said that the Tuckers did not realize that they needed an Erosion & Sediment Control permit for that track. That issue was resolved with the County Watershed Coordinator, Eric Schmechel.

Mr. Hickson asked if the person who lives in the mobile home on the property lived there for free? Mr. Arling said he lives in the home as a family member. Mr. Arling then reviewed the structures on the Tucker property with the Board using the aerial maps.
Mr. Arling said that the Tucker’s have tried to be good neighbors. However, he said that Mr. Merfeld has taken up target shooting on his property. He has a target set up on the property, which includes a berm that is almost in line with the mobile home on the Tucker property. Mr. Arling explained that the Tucker children ride motorcycles on their property and the Tuckers have asked the Merfeld’s not to engage in shooting while their kids are riding their motorcycles. He said Mr. Merfeld has denied shooting on his property when the Tuckers are using their property. However, Mr. Arling said that the Tucker’s have stated that he begins to shoot guns within 10 minutes of the Tuckers showing up on the Tucker property. 
Mr. Arling then explained the concerns the Tucker’s have in regard to what the Merfeld’s are asking for. Mr. Arling asked Ms. O’Shea if the ordinance rules and interpretations of district boundaries, were the same rules in effect in 1989? Ms. O’Shea stated there would have been no difference in that language. Any changes would have been noted as a footnote in the language itself.
Mr. Arling then reviewed Board Packet No. 2 and No. 3 zoning maps with the Board and referred to the earlier speculation between the Merfeld’s and the Board as to how the zoning district boundaries should be drawn. Mr. Arling explained that maybe the current zoning map reflects how rezoning was decided at that time. Unfortunately, the records for this rezoning case are limited. However, the current zoning boundary seems to coincide with the bluff area on the property that has a natural break for the B-2 zoned area. 
Mr. Arling said that another concern of the Tuckers was that the Merfeld’s equipment is placed up against the private road easement. The Tucker’s have to plow their easement in the winter and one complaint has been lodged against the Tucker's is that snow and gravel has been thrown on the Merfeld's equipment which, again, lies next to the easement line. 
Therefore, Mr. Arling said, if there is additional B-2 zoning allowed along the easement line, are there going to be more of these types of complaints? Are the Merfeld’s going to be allowed to put additional tractor parts along the easement or even across the easement on a small triangle piece of the Merfeld property? Mr. Arling said he is not saying that is the Merfeld’s intent, but that scenario can be avoided by the Board being careful with whatever decision is made tonight. Mr. Arling then referred to Packet No.1, specifically the Merfeld rezoning application from 1989. He said the application was submitted to rezone 4 acres, more or less, to B-2 in order to permit a storage building for antique tractors and parts. He also believes that the Merfeld’s wanted the building and outside storage on the property. However, that is not what the application says.

Mr. Arling explained further that the four acres the Merfeld’s asked for would be consistent with the 3 ¼ acres and ¾ acres described and as Mr. Merfeld pointed out, there were no surveys done on the property at that time. The aerial photographs are not exact but close approximations. 
Concerning the Official Notice from the 1989 rezoning case, Mr. Arling stated it was the first time that we see “the property to be used for the sale and storage of antique tractor and farm equipment. Mr. Arling said that there was a complaint on the Merfeld property in 2011 regarding its use. He said he did not know if the zoning district discrepancy came up at that time. However, in the 1989 Zoning Commission minutes is where the acreage discrepancy in the record first appears. 
The Official record seems to show 4 acre being rezoned not 4.5 acres. In addition, he said, the notes  from the rezoning file say that the Merfeld’s have an antique tractor business and they have outgrown the existing building and would like to construct a larger building. Again, Mr. Arling said, this implies that the business would be inside the building. Mr. Arling then reviewed other packet document’s that seemed to imply that the business would be located inside the building.

Mr. Arling then stated that the Merfeld property and the Tucker property are both located on top of a hill. Some water may come down across the Merfeld property. However, they can’t be talking about that much water. Mr. Hickson asked who maintains the road? Mr. Arling said the easement is a private easement that the Tucker’s maintain and it is not a county roadway. 

Mr. Arling said that there has been an inordinate amount of controversy between these two properties. He said that whatever the Board decides tonight, please keep in mind that broadening the B-2 zoned district any closer to the easement could create more issues between the neightbor’s. That is the last thing the Tucker family wants. 

Mr. Arling closed by saying that in the Zoning Ordinance, the Official Zoning Map is the final authority as to current zoning boundaries. He explained that the Official Zoning Map has been in place for 25 years. It was in place when the Tucker’s bought their property, and the current B-2 and R-2 zoning boundary is what the map showed. He also said there was discussion earlier in the meeting about adding additional B-2 zoning to the R-2 zoned area. When he tried to approximate what the Merfeld’s said should be added to the B-2 zoned area, the area figured came out to significantly more than 4 acres.
Mr. Arling said that if the Board looks at the history of the use of the property, then add in the contentious nature of the neighborhood, then he would ask that the Board please be careful as to what they approve or do not approve. He said the Tuckers are asking the Board to deny this appeal at this time. 

Mr. Koppes asked the Merfeld’s if the tractors have tree’s growing through them, then how would one purchase those tractors?  Ms. Merfeld said that the parts would be taken off of the tractors. She also said that the tractors have been stored along the easement ever since the property was rezoned to B-2. The actual property line follows the center of the Lane and the tractors do not sit right up to the Tucker’s property line. Mr. Merfeld said that if he needs room for the tractors, then the area he indicated on his site plan would be filled with tractors, if necessary. 
Mr. Merfeld said that the Tuckers accused him of trespassing and subsequently he received a letter from the Tuckers lawyer stating that accusation. In regard to the shooting incident, Mr. Merfeld said the Tuckers turned him in to the Sherriff, who then referred the complaint to the DNR. Mr. Merfeld explained that the DNR told him can shoot anywhere on his property as long as he is not reckless. 
Ms. Merfeld said that they are here tonight to resolve this disagreement.

Mr. Koppes asked Ms. O’Shea if part of the original rezoning request was to construct the existing building on the property for storage? Ms. O’Shea said yes.

Mr. Koppes then responded that he would assume that the agreement would be that all of the tractors and parts would be stored inside that existing building and not along the easement. That was why he though the building was allowed to be placed on the property.
Mr. Koppes asked Ms. O’Shea if she could check on whether or not the farm equipment and parts were supposed to be stored inside the building, as that is what this Board usually allows. Ms. O’Shea said normally inside storage of parts is what this Board allows in B-2, Highway Business. The county does not allow scrap yards or recycling in the B-2 district. Finished and operational vehicles could be stored outside. In this case, she said, out of 4 acres, the building on the property is only a third of an acre in size. Why was there a total of four acres rezoned?
Mr. Koppes said that he assumed that the farm equipment and tractors were not allowed to be stored outside. Mr. Merfeld responded that there was some zoning document stating in writing that outside storage was to be allowed in regard to the business. 
Mr. Koppes then asked Ms. O’Shea if Paul Buss could be brought in to address the Board on this matter? Ms. O’Shea said that the Board could table the case until next month and she would try to contact Dr. Buss to see if he could attend next month’s meeting.

Mr. Koppes asked the Merfeld’s if it was agreeable to them that the case tabled until next month? Mr. Merfeld agreed to table the case until the next meeting in December. Mr. Hickson asked Mr. Arling if it was agreeable to them that the case tabled until next month? Mr. Arling agreed.
A motion was made by Mr. Koppes, seconded by Ms. Burds to table this case until the December Board of Adjustment meeting in order to hear testimony from Paul Buss on this matter. The motion passed unanimously. Vote 5-0. 

D.  PUBLIC COMMENTS:  None
E.  OLD BUSINESS:  Ag Exemption and Zoning Violation Updates.  Ms. O’Shea stated the Agricultural Exemption Amendment was passed by the Board of Supervisors and once it has been published, the Zoning Office will start using the new applications and the new process. 
Ms. O’Shea stated that she did not have anything to report to the Board regarding zoning violations at this time.
F. NEW BUSINESS:  Correspondence from the City of Epworth regarding Midwest Organic Solutions LLC.

Ms. O’Shea stated that the Zoning Office received a letter from the City of Epworth regarding the Midwest Organic Composting facility located off of Highway 20. Apparently, there has been a problem with odor coming from that facility. Ms. O’Shea said that she contacted the DNR concerning the odor problem and the DNR does engage in on-site inspections.  The last DNR inspection of the site was July 23, 2014. The DNR found a couple of problems such as leachate or run-off coming off the property and the NPDES permit was not posted on the site. Midwest Organics made the necessary corrections to comply with the DNR. 
Ms. O’Shea then explained that she spoke with Max Milinkovec, with Full Circle Organics, which is a management arm of the company and represents several compost facilities, which provide training and supplies of materials. 
Midwest Organics was a case that came to the Board in 2012 requesting a Special Use Permit.  At that time, the Board was pretty much guaranteed that there would be no odor if the composting process was done correctly. The decision by the Board at that time did not address the odor issue. Ms. O’Shea said that Mr. Milinkovec's plan is to scrutinize materials that are accepted at the facility and make recipe changes to get more carbon into the composting mix. They also plan to address the stagnate pond water by draining the pond or detention basin and injecting that water into the ground. The plan also includes increasing their carbon supply by using more wood chips that seem to aerate in the compost mix better. 
Ms. O’Shea also said that Full Circle Organics signed a contract for weekly semi loads of carbon for this facility and stated that an enzyme can also be added to the ground layer that does not leach into the ground but would run off the property into the appropriate detention basin. She also said there would be increased site visits from Full Circle Organics.
Speaking to the Board was Dave Hermsen 11532 Holy Cross Rd, Farley. Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth? ” He said yes.
Mr. Hermsen stated that processing the food waste has been a challenge. One issue they have experienced is being short on carbon at the facility. The food waste consists of nitrogen and the carbon. Therefore, they have procured more carbon which will help the process along. Mr. Hermsen explained further that he has tried different biologicals, which are different types of microbes that work to alleviate odor problems in different industries. At this time, he has been using a new biological since October of this year, which seems to be doing the job. Composting food waste is different due to the fact that you end up with acids, sugars and proteins that will create odors. You have to find the right biological to address those issues. The biological agent he is using claims to reduce odor by 70%. Mr. Hermsen added that a higher percentage of carbon in the mix would help with the odor issue, too.
Mr. Kuhle asked Mr. Hermsen why the odor is a problem now? Mr. Hermsen responded that he has been diligent in trying to address the odor problem. He has been doing what he can to address the issue and they are getting more consistent on how they handle things structure wise. Initially, he knew there would be an issue with odors and lately he has been running his compost turner on a daily basis to get more oxygen into the mix to attempt to speed up the process. He said the key is introducing the right biological into the mix and what he has been doing has helped. He also does not want to be a bad neighbor and has every intention of addressing the issue and spot checks of the property would also be welcome.
Ms. O’Shea said she was recently traveling by the facility on a clear day and the area was really smelly. Mr. Hermsen responded that he did not realize the odors were coming from the retention pond. He said he then treated the detention pond. Ms. O’Shea asked if the detention pond was going to be pumped out yet this year?  Mr. Hermsen responded that the detention basin needs to be in an aerobic state and the basin is only half-full.  He said materials were added to the basin on the 25th of October of this year.

Ms. O’Shea said that Mr. Milinkovec said that he was going to remove the water from the basin and inject it into the field twice a year. Mr. Hermsen said that water is used from the basin to add to the windrows when they need moisture. Ms. O’Shea asked Mr. Hermsen if he added the detention or pond water to the windrows even though the water smells?  Mr. Hermsen said this is the first time it has been an issue.
Ms. O’Shea said the minutes from the last Board of Adjustment meeting addressing this issue stated that in his (Mr. Hermsen’s) opinion, it was the water that was causing the problem. Ms. O’Shea then read the minutes from that meeting into the record, which stated that standing water leaching off the compost windrows is a problem and that was where the odor was emanating from. Mr. Hermsen said the retention pond is pumped down after it rains.
Mr. Hickson asked if the odor problem now was in the pond? Mr. Hermsen said yes. Due to heavy summer rains, the retention pond can handle only so much sediment. You need to let the retention basin settle out. Mr. Heremsen said the pond is substantially better this week. O’Shea asked Mr. Hermsen if he intended to work with Mr. Milinkovec on the odor issue? Mr. Hermsen said he would.
Mr. Koppes asked where the County was on this issue.  Ms. O’ Shea said she could contact the county attorney concerning any remedy. Mr. Koppes asked Ms. O’Shea if there is any language in the ordinance that would allow the Board to take care of the odor issue? Ms O’Shea said she was not sure. Mr. Koppes said if the Board was listening to a report and there is nothing the Board could do, then we are just spinning our wheels.

Speaking to the Board was Gary Gansen, 706 West Main, Epworth. Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth? ” He said yes.
Mr. Gansen stated that he was the Mayor of Epworth and he knows Mr. Hermsen and believes that he is diligently working on the odor issue and does not want the facility to be a nuisance. However, the City of Epworth does not have any jurisdictional control over what the county does or decides regarding this issue. Mr. Gansen said the city was still receiving complaints about the odor up until June of this year. Mr. Gansen said that all the City of Epworth is looking for is a means to a solution and a time frame for resolving this issue. He explained further that the odor drifts into the hollow as well as into the city of Epworth and Farley and it is having a detrimental impact on the local residents.  Mr. Gansen said that the City of Epworth just wants the problem solved and  hopefully, Mr. Hermsen can stay in business. Mr. Gansen added that Mr. Hermsen has worked with the City of Epworth on tree and leaf disposal in the past.
Mr. Koppes stated that if there is a way that the Board of Adjustment can resolve the issue then the Board would take action. If the Board cannot do anything regarding the odor problem, then why are we here? Mr. Gansen said the facility was allowed by Special Use Permit and that is why he came to this Board with the complaint. Mr. Gansen said that there are individuals in the audience tonight that would like to speak to the Board concerning this issue.

Mr. Koppes asked Ms. O’Shea if she was going to check with the County Attorney on the matter. Ms. O’Shea said yes.

Speaking to the Board was Randy Weber, 24044 Old Highway Rd, Epworth.  Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but 
the truth? ”  He said yes.
Mr. Weber said that he lives less than one mile from the facility and on the right day, he cannot have his windows open or hang clothes out to dry or do much of anything outside. He explained that he is looking for a time-line for the issue to be resolved as the odor problem ruined his summer every time the wind blew. He explained further that he had to run his air-conditioning frequently all summer long.
Mr. Hermsen responded that he is trying to address the issue and it upsets him personally because he does not want to infringe on anyone’s quality of life. However, we have contracts to fill and we are trying to control the odors. Once the pond reverts back to an aerobic condition, then the issues regarding the composting of food waste will hopefully be resolved.
Mr. Hickson asked if anyone else wished to speak regarding this case? Speaking to the Board was Debbie Mausser, 11499 Gun Club Rd, Epworth. Mr. Hickson administered the following Oath asking the participant to raise her right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?” She said yes.
Ms. Mausser asked if the Special Use Permit that was issued in 2012, came through this board?  Mr. Koppes said yes. Ms. Mausser asked if the neighbors were notified of the request?  Ms. O’Shea said neighbors within 500’ of the property were notified as well as the City of Farley and Epworth and the Iowa Department of Transportation. Ms. Mausser said the stench is prevalent in the area and the smell is just as bad in the wintertime as it is in the summer. Ms. Mausser then asked Mr. Hermsen if the recommendations that were made after the facility was cited in 2013 were implemented? Mr. Hermsen responded that different types of biologicals have been used since then to help reduce the odor. It is a matter of getting the right combination and he is working with a biologist to help address the problem. Mr. Hermsen explained that running his compost turner on a more frequent basis and the change in biologicals will work and he has seen a pronounced change over the last few weeks.  
Mr. Hickson asked if anyone else wished to speak regarding this case? Speaking to the Board was Connie Kress, 4317 Old Highway Rd, Epworth. Mr. Hickson administered the following Oath asking the participant to raise her right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth? ” She said yes.
Ms. Kress said she lives a mile north of the facility. She explained that she had talked to Ms. O’Shea and Mr. Wayne Demmer about the problem. She said her summer was ruined and wants to know the time line for getting the problem under control.

Mr. Hickson asked if anyone else wished to speak regarding this case? Speaking to the Board was Jolene Mausser, 10608 Hartbecke Rd, Epworth. Mr. Hickson administered the following Oath asking the participant to raise her right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth? ” She said yes.
Ms. Mausser asked if there were any health concerns in regard to the odor. Mr. Hermsen said the composting is all-organic and did not think it would be a hazard to anyones health. Ms. Mausser responded that the odor is very distinctive and she and her husband support organic based solutions to waste, but she likes to ride horses and the odor has curbed that activity most of the summer. 

Mr. Hickson asked if anyone else wished to speak regarding this case? Speaking to the Board was Jeff Buhle, 10487 Hartbecke Rd, Epworth. Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?” He said yes.
Mr. Buhle stated that his question was when the Special Use Permit was issued, was there consideration of the odor at that time? Mr. Hickson said that odor was discussed at that meeting.  Ms. O’Shea said there were assurances made at the meeting that if the composting process was done correctly, there would be no odor. Mr. Buhle responded that the odor is offensive and it has been mistaken for a gas leak by a person who came to his home.

Mr. Koppes asked Ms. O’Shea if this problem would be considered a violation? Ms. O’Shea said there were no conditions attached to the Special Use Permit that would make the odor a violation. However, she will consult with the County Attorney on this matter.  Ms. O’Shea explained further that she is aware that these types of facilities take some time to get everything operating smoothly. We have had two full years of the offensive odor from this facility and not a lot of success at eliminating the odor. Therefore, we have to put our heads together to resolve the issue. Ms. O’Shea said that she has contact numbers for Doug Johnson who is the Director of Operations for Full Circle Organics and Max Milinkovec. These individuals have assured her that they will be working very closely with Mr. Hermsen to find ways to resolve the problem. Ms. O’Shea said that she appreciated individuals contacting her to make her aware of the problem and also appreciates local residents and local officials meeting periodically to gather feedback regarding the facility.
Mr. Koppes said he would like the Board to be kept informed concerning the County Attorney’s opinion on the matter. Ms. O’Shea said she would keep the Board posted.

G. ADJOURNMENT:   A motion was made by Ms Burds, seconded by Ms. Nolan and passed unanimously to adjourn.  Vote:  5-0.  The meeting adjourned at 10:01 p.m.  
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