Zoning Commission Meeting Minutes – May 19, 2015 meeting


Dubuque County Zoning Commission 

Minutes of May 19, 2015 

Chairperson John Goodmann called the meeting to order at 6 p.m.
1.  ROLL CALL:  Members present: John Goodmann, Janet Reiss, Richard Kaufman, Ronald Lindblom, and Kevin Soppe. Staff Present: Anna O’Shea & Tammy Henry.  

2. APPROVAL OF MINUTES:  A motion was made by Mr. Kaufman and seconded by Mr. Lindblom to defer the approval of the minutes until later in the meeting. The motion passed unanimously. Vote: 5-0.
3. PLAT APPROVAL: 

a. Plat of Burns Place Plat 2-Final Plat  

Plat of Survey of Lot 1 and Lot 2 of Burns Place Plat 2 comprised of Lot 2 Burns Place all in Section 8, 

(T87N R2E) Washington Township, Dubuque County, Iowa.

The property is owned by Philip & Colleen McCarthy and Leonard McCarthy and is located 

4.26 miles north of the City of Bernard along Fagan Road. The property is zoned A-1 Agricultural with 

a total of 80.225 acres surveyed. 

The survey creates two lots. Lot 1 has a total of 18.694 acres surveyed and will remain in current 

ownership and use. Lot 2 has a total of 61.531 acres surveyed and will also remain in current 

ownership and use. The purpose of the plat is to sell Lot 1 to Phillip and Colleen and change the fence 

line so that it does not run across the creek. Lot 2 will be retained by Leonard & Phillip McCarthy.

Lot 1 will be across the NW ¼ of the NW ¼ of Section 17(T87N R2E). Lot 2 will have access off of an 

existing field entrance off of Fagan Road.
Speaking to the Board was Phillip McCarthy, 4085 Fagan Rd, Zwingle. Mr. McCarthy stated that 
Lot 1 consists of 18 acres that lies across the creek and you cannot cross the creek to farm the 
18 acres. Therefore, they had the property surveyed to do a 50/50 split of the farm ground, which 
would allow for better farming access to the property. 
Mr. Goodmann asked the Board if they had any questions regarding this plat? No one spoke.  Mr. Goodmann then asked if anyone else wished to speak regarding this plat? No one spoke.

A motion was made by Mr. Kaufman, seconded by Mr. Soppe to approve the final plat. The final plat passed unanimously.  Vote:  5-0.
b. Plat of Lux Addition –Final Plat

Plat of Survey of Lot 1 and Lot 2 of Lux Addition as comprised of lots 16 and 17 of Autumn Ridge

located in the NW ¼ of Section 30, (T88N R3E) Mosalem Township, Dubuque County, Iowa.

The property is owned by John & Valerie Herber and John & Joan Lux and is located 1.82 miles east of

the City of Dubuque along Harvest Lane. The property is zoned R-2 Single Family Residential with a 

total of 17.577 acres surveyed.

The survey creates two lots. Lot 1 has a total of 15.827 acres surveyed and will remain in current 

ownership and use. Lot 2 has a total of 1.750 acres surveyed and will also remain in current ownership

and use. The purpose of the plat is to add property to lot 2 to solve a problem with a retaining wall that 

was built too close to the property line. The homeowners need to have access around the retaining wall 

for maintenance of the wall and the grass surrounding the retaining wall.

Lot 1 and Lot 2 will both use existing residential accesses off Harvest Lane.
Speaking to the Board was John Lux, 8678 Harvest Lane, Dubuque.  Mr. Lux stated that the property

line location between the two properties was not correct. He said that he talked with John &Valerie Herber regarding the issue and came to an agreement with them to let him purchase some of their ground in order to alleviate a sharp angle in the property boundary. Mr. Lux explained that they agreed on a price and then had the property surveyed.
Mr. Goodmann asked the Board if they had any questions regarding this plat? No one spoke.  Mr. Goodmann then asked if anyone else wished to speak regarding this plat? No one spoke.

A motion was made by Ms. Reiss, seconded by Mr. Lindblom to approve the final plat. The final plat passed unanimously.  Vote:  5-0.
c. Plat of Heritage Acres- Final Plat
Plat of Survey of Lot 1 thru Lot 3 of Heritage Acres as comprised of Lot 2 of Ernzen-Kennedy Addition 

in Sections 5 & 8, (T88N R2W) Dodge Township, Dubuque County, Iowa.

The property is owned by William & Dianne Ernzen and is located adjacent to the south side of the City

of Dyersville along Olde Castle Road. The property is zoned A-1 Agricultural with a total of 76.52 acres

surveyed.

The survey creates three lots. Lot 1 has a total of 19.29 acres surveyed and will remain in current

ownership and agricultural use. Lot 2 has a total of 39.53 acres surveyed and will be sold to the

daughter and will also continue in agricultural use. Lot 3 has a total of 17.70 acres surveyed and will

remain in current ownership and will be the site for a future home for the owner.

Lot 1 will use an existing field entrance off Olde Castle Road. Lot 2 will use an existing residential 

entrance off Old Castle Road. Lot 3 will use an approved residential entrance on permit # 2015-6, off 

Olde Castle Road.
Speaking to the Board was Bill Burger, 510 3rd Street West Court, Worthington and William Ernzen, 31288 Olde Castle Road, Dyersville. Mr. Burger stated that the purpose of the plat was to sell Lot 2 with the farm house and the buildings and Lot 1 and Lot 3 were the remainders. Mr. Burger said that Mr. Ernzen is planning to build a new farm home on Lot 3. 
Mr. Ernzen said that he would like to retire at some point and would like to build a new home. He said that Lot 1, Lot 2, and Lot 3 all have access off Olde Castle Rd.

Ms. O’Shea stated that Lot 2 meets the minimum agriculture requirements of 39 acres. Lot 1 and Lot 2 would not meet the requirements by themselves.  However, Mr. Ernzen owns other property across the road, which allows for the agricultural exemption when combined with Lot 1 and Lot 2.

Mr. Goodmann asked the Board if they had any questions regarding this plat? No one spoke.  Mr. Goodmann then asked if anyone else wished to speak regarding this plat? No one spoke.

A motion was made by Ms. Reiss, seconded by Mr. Kaufman to approve the final plat. The final plat passed unanimously.  Vote:  5-0.
d.Plat of Bockenstedt Estates Plat 2-Final Plat

Plat of Survey of Lot 1 and Lot 2 of Bockenstedt Estates Plat 2 a subdivision of Lot 2 of Bockenstedt 

Estates all in Section 15, (T89N R2W) New Wine Township, Dubuque County, Iowa.

The property is owned by Andrew & Jennifer Recker and is located 1.12 miles north of the City of 

Dyersville along Wente Road. The property is zoned A-1 Agricultural with a total of 40 acres surveyed.

The survey creates two lots. Lot 1 has a total of 31.60 acres surveyed and will remain in current

ownership and use. Lot 2 has a total of 8.40 acres surveyed and will be in joint ownership with Craig

Recker and Andrew & Jennifer Recker and will be used for a large cattle operation.

Lot 1 will use an existing residential access off Wente Road. Lot 2 will use an approved field entrance

permit #2015-13 off Wente Road. 
Speaking to the Board was Dave Schneider, 906 1st Street NW, Farley. Mr. Schneider stated that the owner of the property farms the land with his father and they are building a 400’ farm building parallel with the road and 100’ north of the right of way. They operate a cattle-feeding operation and the reason they are separating the property was for financial reasons. 

Ms. O’Shea said that the Zoning Office required a schedule F from Andrew Recker, which confirmed he met the farm exemption requirements. Lot 2 would also be under Andrew Recker’s ownership and will contain a 600 head cattle farm.
Mr. Soppe asked if the manure issue was addressed?  Mr. Schneider responded that a manure management plan exists on this farm already, which was approved by the Iowa DNR.  There is an existing manure pit on Lot 1 and there will be an additional pit under the new building.

Mr. Lindblom asked if Lot 1 could be sustainable by itself? Ms. O’Shea said there is a very large cattle building being proposed for Lot 1 and the manure does not have to remain on that lot.  However, agreements must be in place with the neighboring properties for distribution of manure. She said in her opinion, it meets the requirements of the farm exemption.
Mr. Lindblom asked if the neighbors receive notice in regard to the proposed construction of the building?  Mr. Schneider said that one of the neighbors attended the City of Dyersville meeting and asked a few questions that the city could not answer concerning the operation. However, the city must have addressed any issues with that resident because that person is not here tonight.
Ms. O’Shea stated that the neighbors are not notified for plat review. The plat has to meet state and county requirements only.

Mr. Goodmann asked the Board if they had any questions regarding this plat? No one spoke.  Mr. Goodmann then asked if anyone else wished to speak regarding this plat? No one spoke.

A motion was made by Mr. Soppe, seconded by Ms. Reiss to approve the final plat. The final plat passed unanimously.  Vote:  5-0.
4.   REZONING CASES: 
ZC# 05-06-15 James & Kathy Kemp B-2 Highway Business to M-1 Industrial 

The applicants are requesting to rezone from B-2 Highway Business to M-1 Industrial .916 acres more or less, to allow a Cryogenic Processing Plant of Metals and Poly Based Products to be operated at this site. The property is located 1.32 miles south of the City of Dubuque along Kane Road, and is legally described as NW 1/4 NE 1/4 EXC Lot 1 NW 1/4 NE 1/4 & W 5.00 Acres of the NE 1/4 NE 1/4 Section 19, (T88N R3E) Mosalem Township, Dubuque County, Iowa.

The property is owned by James & Kathy Kemp. Zoning in the area includes R-1 Rural Residential to the north and south. R-2 Single Family Residential to the north, east, south and west. R-3 Single Family Residential to the south. A-1 Agricultural to the north and south. M-1 Industrial to the east. There has been a rezoning of this property on Zoning Case # 01-03-03. The rezoning of this property was from R-2 single Family Residential to B-2 Highway Business Conditional to allow for a construction business only. 

There are no Special Use Permits attached to this property. The M-1 rezoning case to the east of this property was for a conditional rezoning of .5 acres more or less for an existing Industrial Precision Fabrication and Welding shop to get into compliance. Nineteen (19) rezoning notification letters were sent to the property owners and the City of Dubuque was notified.

Comprehensive Plan Policy Chapter 7 Economic Development objectives 1.2 page 99 and objective 5.4 page 100 may apply to this case.
Mr. Goodmann stated that this case has been withdrawn. 
ZC# 05-07-15 Jerald & Richard Reiter  A-1 Agricultural to M-2 Heavy Industrial

The applicants are requesting to rezone from A-1 Agricultural to M-2 Heavy Industrial 2.85       acres more or less, to allow for (2) 30,000 gallon propane tanks. This property is located 0.15 miles north of the City of Cascade along Farley Road, and is legally described as Lot 2 SE SE Section 30, (T87N R1W) White Water Township, Dubuque County, Iowa.

The property is owned by Jerald & Richard Reiter. Zoning in the area includes A-1 Agricultural to the north, south, east, and west. M-1 Industrial to the south, north and west. B-2 Highway Business to the east. R-1 Rural Residential to the south. R-2 Single Family Residential to the south. There is no previous rezoning or special use permits attached to this property. The M-1 rezoning case to the west was for a rezoning of 5.73 acres more or less to allow for the construction of a trucking company to replace an existing business disturbed by the new highway. The M-1 rezoning case to the north was for rezoning of 1 acre more or less to bring a non-conforming business into compliance with the zoning ordinance. 
The M-1 rezoning case to the south was for the rezoning of 8 acres more or less to allow for a custom pre-cast company. The B-2 Highway Business to the east was for a rezoning of 3.5 acres to allow for a miniature golf course and farm market. The R-1 Rural Residential to the south was for rezoning of 1 acre more or less to allow for a single family home. The R-2 Single Family to the south rezoning was for 1 acre more or less to allow for a single family home with a detached garage. Two (2) rezoning notification letters were sent to the property owners and the City of Cascade was notified.

Comprehensive Plan Policy Smart Plan Policy Chapter 9, Agricultural and Natural Resources page 129 objective 3.1 and page 130 objectives 5.1 and 5.3 and Smart Plan Policy Chapter 12 

Land Use Objective 5.1 page 175 may apply to this case.
Speaking to the Board was Jason McDermott, 605 7th Avenue SE, Cascade and Ken McDermott, 1501 1st Ave NE, Cascade.

Mr. Ken McDermott explained that his propane company currently owns two 30,000 gallon tanks located within the City of Cascade.  They would like to move them outside the City of Cascade and have a property purchase agreement with Richard Reuter and Gerald Reuter contingent on rezoning approval. He explained that there is a bowling alley, a bank, and a factory surrounding the tanks and they are getting a little nervous with these businesses being in such close proximity.

Mr. Kaufman asked if the tanks would be the same tanks that are now within the city?  Mr. McDermott said yes.

Ms. Henry said the City of Cascade was fine with the request and they would be doing the city a favor by moving the tanks.

Mr. Goodmann asked the McDermott’s if they had met any requirements the Iowa DNR had in regard to propane tanks?  Mr. Ken McDermott responded that propane is not a contaminant.

Mr. Goodmann asked if the DNR had any requirement concerning damning? Mr. Ken McDermott said no. Propane is a vapor so there is no risk in the propane leaking in a liquid form into the environment. He said that they are going to keep the land that the tanks sit on higher that the ground around the tanks because propane settles down. Natural gas expands upward with a leak and propane expands downward.

Ms. Reiss asked how long they have been in the propane business.  Mr. McDermott said since 1972.

Mr. Goodmann said that the area proposed contains many multi-use properties.

Ms. Henry reiterated that the City of Cascade did not see an issue with the request.

Mr. McDermott said that the proposed property is just perfect for their intentions because the area is somewhat sparsely populated.

Mr. Kaufman asked Mr. McDermott if he had any objections to the approval being conditional to that use only? Mr. McDermott said that it was his experience that a less intense business could be located on property in an M-2 or M-1 district. Mr. Goodman said if the approval were conditional, then the applicant would have to reapply if the tanks were moved to another location and another business would want to locate on the property.

Mr. Lindblom asked if the property next to the proposed property was going to be used by the neighbors and would the setbacks for the tanks be met? Mr. McDermott said there would be no problem meeting the required setbacks for the tanks.

Ms. Henry said the applicants would have to speak with the local Fire Marshall concerning any requirements that local fire departments have concerning the tanks.

A motion was made by Mr. Soppe, seconded by Ms. Reiss to approve the rezoning request conditional to propane storage only. The motion passed unanimously.  Vote:  5-0.
APPROVAL OF MINUTES:  Mr. Goodmann stated that the Board should at this point revisit the approval of the minutes that were tabled earlier in the meeting and asked why is the Board reviewing minutes for a case that has been through the process and approved?

Mr. Kaufman said that he wanted to amend the minutes so they are accurate.
Ms. O’Shea said the minutes of the March 17, 2015 meeting were discussed at the meeting but not approved and that is why there were brought back to tonight’s meeting. Ms. O’Shea then reviewed the specific changes of the March 17, 2015 minutes.
Mr. Kaufman asked the Board if they wanted to review the March 17, 2015 minutes first? Ms. Reiss asked if the range has been approved by the Board of Adjustment? Ms. O’Shea said yes. However, the Zoning Commission bylaws state that the minutes of each commission meeting have to be approved by the Board.

Ms. O’Shea explained that changes to the March 17, 2015 minutes were requested by Mr. Kaufman before the Zoning Commission meeting in April. The proposed changes were discussed but never approved and everything marked in red text in the Board’s copy of the March 17th minutes is what has been proposed.
Mr. Goodmann asked if the text marked in red has been corrected or needs to be corrected? Ms. O’Shea said hat the red text was added or deleted by Mr. Kaufmann. She reviewed each proposed change with the Board.

Mr. Kaufman said that on Page 6 of the minutes, the change “greater than one in a million chance” was amended from “one in a million chance.” The Board agreed to amend that wording.

Mr. Kaufman then continued to review additional changes to the March 17, 2015 minutes. 

Mr. Goodmann then told Mr. Kaufmann that the Board of Adjustment has approved the shooting range case. Mr. Kaufman responded that that although the case was approved, the minutes have to be accurate.
Ms. O’Shea said that the Zoning Office does not transcribe the minutes word for word. The minutes are paraphrased.

Mr. Goodmann said it would be impossible for the minutes to be done word for word. Mr. Kaufman responded that if they are paraphrased, then one has to be careful. Mr. Goodmann said that paraphrasing the minutes is acceptable.

Mr. Kaufman said that paraphrasing is dangerous. If an error in punctuation occurs or a word is omitted, then you can change the entire meaning of the passage.

Concerning the 200-yard state code law regarding shooting, Ms. O’Shea confirmed that the law is in the Iowa Code. Mr. Kaufman said that law is a low bar and that was how he stated it in the minutes.

Mr. Kaufman continued to review with the Board the changes he requested on pages 6, 11, 13, 14, 16 and 17 and all which were highlighted in red text of the March 17, 2015 minutes.

Mr. Lindblom asked if the condition approved for the shooting range was range #4 only?  Ms. O’Shea and Mr. Goodmann both confirmed that Ms. Klostermann made that motion at the March 17, 2015 meeting. 

Mr. Kaufman then stated that the motions he made at the March 17, 2015 were not given the opportunity to be seconded. Ms. O’Shea responded that the County Attorney has said that the Board does not have to follow the Roberts Rules of Order exclusively because they are so complicated. In her opinion, she said, it would be difficult to understand all the different rules that would apply and a parliamentarian would have to present at every meeting to keep things in order. 

Mr. Goodmann stated that if any Board member wanted to second any motion at that meeting they could have done it.
Mr. Kaufman responded that he wants the record to reflect that he made six different friendly amendments in regard to the shooting range motion.

Mr. Goodmann says he does not understand the greater consequences of what the Board is doing in regard to this case.
Mr. Lindblom stated that the important issue was addressing the shooting range issues and that was what the Board failed to accomplish. 

Mr. Goodmann said the case is over and the Board has made its decision. Any friendly amendments that would have been sent to the Board of Adjustment would not have influenced their decision. Mr. Kaufman responded that the amendments he suggested would have made for a safer range.

Mr. Goodmann said that the Board of Adjustment attached significant conditions to the shooting range Special Use Permit. 
Mr. Kaufman said that he wanted the tree screening friendly amendment included in the minutes. Mr. Goodmann said he remembered Mr. Kaufman offering that amendment.
Ms. Reiss made a motion, seconded by Mr. Soppe to approve the March 17 2015 minutes with the recommended amendments. The motion passed by a vote of 4 to 1. Mr. Goodmann, Mr. Lindblom, Ms. Reiss and Mr. Soppe all voted aye. Mr. Kaufman voted nay.
Mr. Goodman then asked if the Board would have to review the April 21, 2015 minutes?
Mr. Lindblom stated that this discussion regarding the minutes does not effectively help the county.  Mr. Kaufman said that the minutes should be accurate in this case. 

Mr. Goodmann stated that he would like to get through the discussion of the minutes in a timely manner.

Mr. Kaufman then proceeded to review the changes that he proposed be made in the April 21, 2015 minutes. 
Mr. Goodmann stated that the Zoning Commission followed the state statute, which mandates that the commission review the shooting range case before it goes to the Board of Adjustment for public hearing.  Mr. Goodmann explained that the Zoning Commission does not hear Special Permitted Use cases. That is why the Board of Adjustment exists. Amending the minutes in this matter is an utter waste of time.

Ms. O’Shea stated that on the changes proposed to the April 21, 2015 minutes were changes regarding the name Pape to Vargas in both the 1st and 2nd sentence and changing greater that to greater than on page 12 of the minutes. 
On page 13 of the minutes, Ms. O’Shea said the changes would be taking out “ he said he asked Mr. Pape if the” and putting in “limiting hours, neighbors, livestock operations, wildlife and trail clients or users of the trail park would get a reprieve.” 

Ms. O’Shea stated that on page 15 of the minutes, it was recommended to change the word “leaning” to “learning.” On page 16, Ms. O’Shea said that the phrase “we request” was added to the minutes.  

On the last page of the minutes, Ms. O’Shea said that they changed the word “of” to the word “if” and “address safety of operation of range” was removed from the minutes and then determine if DNR was valid third party.
Mr. Kaufman said that was incorrect. He said that he was questioning that the DNR had put their stamp of approval on the range.

Mr. Goodmann said he wants to get this matter wrapped up because the legality of the discussion is mute.

Ms. O’Shea asked the Board if the point that Mr. Kaufman requested that “ a question for the County Attorney determine if the DNR was approving, certifying, or reviewing the range plan and if not, is the decision legal” should be added to the minutes?
Ms. Reiss made a motion, seconded by Mr. Soppe to approve the April 17, 2015 minutes with the proposed changes. The motion passed unanimously. Vote 5-0. 
5.  OLD BUSINESS:  Zoning Code update. Ms. O’Shea stated that the Consortium meeting in May was cancelled because the consultant was not able to attend.
Concerning the Riniker A-2 court case, Ms. O’Shea stated that the county has not yet decided whether to follow the court ruling or appeal the decision. The decision to appeal must be made in the next 10 days.
Mr. Kaufman made a motion for the Zoning Commission to request the Telegraph Herald and other media outlets to retain the tapes of all their recent meetings relating to the shooting range in order to supplement the Boards regular audio record.

Mr. Goodmann asked if there is a second to that motion. No one spoke. Mr. Goodman stated that the motion died for lack of a second.

Mr. Kaufman made a motion, seconded by Mr. Goodmann that a quality audio recorder be requisitioned to record Board meetings. The motion passed unanimously. Vote 5-0.
6.  NEW BUSINESS:  None
7.  PUBLIC COMMENTS:  None
8.  ADJOURNMENT: Mr. Goodmann made a motion to adjourn, seconded by Ms. Reiss. The motion passed unanimously. Vote 5-0. The meeting ended at 7:36 p.m.
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