Zoning Board of Adjustment Minutes – September 1, 2015

Dubuque County Zoning Board of Adjustment
Minutes of September 1, 2015 

Chairperson Pat Hickson called the meeting to order at 7 p.m.
A. ROLL CALL: Members Present:  Ron Koppes, Darlene Burds, Connie Nolan, & Pat Hickson. Staff Present:  Anna O’Shea & Angela Steffens
B.  APPROVAL OF MINUTES:  
A motion was made by Mr. Koppes, seconded by Ms. Burds and passed unanimously to approve the Minutes of the July 7, 2015.  Vote: 4-0
A motion was made by Ms. Burds, seconded by Ms. Nolan to approve the minutes of  August 4, 2015. Motion passed.  Vote:  3-0.  Abstention by Mr. Koppes due to absence from August 4, 2015 meeting. 
C.  PUBLIC HEARINGS:    
1. BA#09-31-15 JAMES & LYNN TAYLOR SPECIAL USE PERMIT

The applicants are requesting a Special Use Permit to expand an existing residential garage as a non-conforming use in the A-1, Agricultural zoning district. The property, located along Olde Massey Road approximately 1.825 miles south east of the city of Dubuque, is legally described as Lot 2-2 S ½  SE ¼ Section 8 (T88N R3E) Mosalem Township, Dubuque County, Iowa.
Ms. O’Shea stated the lot is approximately ½ acre with a home and a detached garage that is 24’ x 24’.  The garage was built in 2009 after receiving a Variance on BA#06-10-09.  The Taylors are now looking to add on 18 feet on to the back of the garage and will need a Variance and Special Use Permit because it is over the 600 square feet allowed. Six letters were sent, and six were delivered and the City of Dubuque was notified.  
There was one comment from Brian Preston who is the Conservation Director and his father who lives nearby and owns property closest to the garage where the variance is being requested.  Mr. Preston stated they would not have any concerns with the application.  Ms. O’Shea stated that Mr. Donald Preston sent a letter in 2009 when the first variance was requested and he had no concerns at that time.
Speaking to the board was James & Lynn Taylor, 7389 Olde Massey Rd, Dubuque.  Mr. Hickson administered the following Oath asking the participants to raise their right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  They said yes.

Mr. Taylor said that they are looking to add 18 feet to the existing garage that is 24’ x 24’, which would give him room for another vehicle.
Ms. Nolan asked what was going to be put in the new addition?  Mr. Taylor said he has a classic car in which he does not have anywhere to store it. 

Ms. Burds asked what type of garages they currently have?  Mr. Taylor stated they have a single car garage attached to the home and the detached garage is a single car also.
Mr. Hickson asked if anyone else wished to speak in this case? No one spoke.

Motion was made by Mr. Koppes, seconded by Ms. Nolan to approve the Special Use Permit.  The motion passed unanimously by a vote of 4-0.

2. BA#09-32-15 JAMES & LYNN TAYLOR VARIANCE

The applicants are requesting a 47’ left side yard variance to the 50’required to build at 3’ from the property line and expand an existing garage by 18’ x 24’ in an A-1, Agricultural zoning district. The property, located along Olde Massey Road approximately 1.825 miles south east of the city of Dubuque, is legally described as Lot 2-2 S ½  SE ¼ Section 8 (T88N R3E) Mosalem Township, Dubuque County, Iowa.
Ms. O’Shea stated that a variance was granted in 2009 for the new garage. The garage addition will be even with the existing garage.  Four letters were sent, four letters were delivered and the City of Dubuque was notified. 

Ms.O’Shea stated there were no additional comments made.

Mr. Hickson stated the Taylor’s were still under oath.

Ms. Burds asked if he received the ok from his neighbor?  Mr. Taylor stated yes, and that it is closest to Mr. Preston’s property.
Mr. Hickson asked if anyone else wished to speak in this case? No one spoke.

Motion was made by Ms. Burds, seconded by Mr. Koppes to approve the variance.  The motion passed unanimously by a vote of 4-0.

3. BA#09-33-15 JEFF & MARY JO WESTHOFF/NITA-HO PROPERTY OWNERS ASSOC INC    VARIANCE

The applicants are requesting a 17’ front yard variance to the 50’ required to build at 33’, a 21’ rear yard variance to the 50’ required to build at 29’, and a 4’ right side yard variance to the 20’ required to place a 64’ x 32’ summer cottage to be used only 6 months in a calendar year at 16’ from the property line in an A-2, Agricultural-Residential zoning district. The property, located adjacent to the Jackson County Line along Nita Drive is legally described as Nita-Ho Valley Place-Lot 1 Block 1, Section 33, (T88N R4E) Mosalem Township, Dubuque County, Iowa.
Ms. O’Shea stated this lot is .26 acres and currently has an 18’ x 36’ summer cottage on the lot.  The Westhoff’s want to remove the current summer cottage and build a new larger summer cottage with a garage.  They received approval to rezone the property from A-1, Agricultural to A-2, Agricultural Residential subject to the use as a summer cottage only.  Due to the size of the lot, they will need a variance to build the new summer cottage.  Four letters were sent, three were delivered and no city was notified.
Ms. O’Shea stated she received one comment from Harry Althaus, President of the Nita-Ho Valley Property Owners Association.  Mr. Althaus on behalf of the association stated that many of the cabins are aging and he fully supports the new structure because it will greatly enhance Nita-Ho Valley. 
Speaking to the board was Jeff Westhoff, 8077 Raphael Dr, Dubuque.  Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  He said yes.

Mr. Westhoff stated the original structure was built in in the 1960’s and he wants to put in a new structure to enhance the property.  He has owned the property over 20 years.  He said the back of the lot is all bluff and he is not able to go any further back. He has talked with the neighbors and they are in favor of the upgrade. He has met with Association Board and they had no problem with the variances.  
Mr. Hickson stated that the septic system isn’t in the way. Mr. Westhoff stated there is a common well.

Mr. Westhoff stated that some of the other cabins in the area are much closer to the road than what he has proposed, but they are located within Jackson County.

Ms. Nolan asked if there were any homes that are lived in year around?  Mr. Westhoff stated no.

Mr. Hickson asked about flooding on the property?  Mr. Westhoff stated it has come within 10 feet of the existing structure. 

Mr. Hickson asked if anyone else wished to speak in this case? No one spoke.

A motion was made by Mr. Koppes, seconded by Ms. Nolan to approve the variance.  The motion passed unanimously by a vote of 4-0.
4. BA#09-34-15 PAUL & BETTY THEISEN SPECIAL USE PERMIT

The applicants are requesting a Special Use Permit to expand a non-conforming use by building a 26’ x 30’ residential shed in the A-1, Agricultural zoning district.  The property, located along Old Hwy Road approximately .43 miles west of the city of Epworth, is legally described as Lot 1-2 of SW ¼ NW ¼ Section 10, (T88N R1W) Taylor Township, Dubuque County, Iowa.
Ms. O’Shea stated the lot is just over 1 ½ acres and has a home with several out buildings.  One building was damaged by wind and a new building was started to replace the old building.  The Zoning office received a complaint and the Theisen’s are trying to get their property into compliance.  Nine letters were sent, nine were delivered and the city of Epworth was notified.

Speaking to the board was Paul & Betty Ann Theisen, 23975 Olde Hwy Rd, Epworth. Mr. Hickson administered the following Oath asking the participants to raise their right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  They said yes.

Mr. Theisen stated he had a building that burnt down last November and they lost everything.  They had another building that was damaged by wind and decided to build on that site.  They said where the building that burnt down was sitting, it was in a water way. 

Mr. Hickson asked what would be stored in the new shed?  Mr. Theisen stated lawn equipment storage and patio furniture.

Mr. Koppes asked if they were building before a permit was issued?  Ms. O’Shea said yes, they assumed they were ok to build.  Mr. Theisen said he called the County Assessor & County Treasurer and thought they were classified as residential and that it would be fine to build. But when talking to the Zoning office they found out they were A-1, Agricultural and he did not realize the zoning permits were required. 
Mr. Hickson asked if the Zoning Office received any letters on the case?  Ms. O’Shea stated no.

Mr. Hickson asked if they had a contractor putting the building up for them?  Mr. Theisen stated yes, because he was unable to do the work himself.  Mr. Koppes said the contractor should have known they needed a permit.  Ms. O’Shea stated the contractor was there when the pictures were taken of the property and had a chance to talk to him and he is aware now.

Mr. Hickson asked if anyone else wished to speak in this case? No one spoke.

A motion was made Ms. Burds, seconded by Mr. Koppes to approve the Special Use Permit.  The motion passed unanimously by a vote of 4-0.
5. BA#09-35-15 CHRISTINE HALL SPECIAL USE PERMIT

The applicant is requesting a Special Use Permit to replace an existing structure with a new 24’ x 30’ garage which is a non-conforming use in the A-1, Agricultural zoning district.  The property, located along Highway 52 South approximately 1.67 miles east of the city of Dubuque, is legally described as Lot 2-1-2-1-2-1 NE ¼ NW ¼ Section 17, (T88N R3E) Mosalem Township, Dubuque County, Iowa.

Ms. O’Shea stated the lot is .90 acres and has a home and a detached shed.  The property owner wants to replace the existing shed with a new garage.  She will need a Special Use Permit & Variance for the new garage.  Seven letters were sent, seven letters were delivered and the City of Dubuque was notified. 

Speaking to the board was Christine Hall, 9832 Hwy 52 S, Dubuque.  Mr. Hickson administered the following Oath asking the participant to raise her right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  She said yes.

Ms. Hall stated the current garage was built in the 1940’s.  It is in bad shape and needs to be replaced.

Mr. Hickson asked if the new building would be the same size as the old one?  Ms. Hall stated the new one would be a little bigger. In addition, she has permission from the neighbors to the south to build.

Ms. O’Shea stated the Zoning office received on comment from Paul Wagner, 9824 Rt 52 S, Dubuque and he stated he is for the application for the new garage. He would have no objection and would be the closest neighbor to the structure.

Ms. Hall stated she has gotten a letter from ITC the electric company for the overhead lines and they have no objections to the new structure.

Ms. Nolan asked if it was going to be for Ms. Hall’s personal use?  Ms. Hall stated yes.

Mr. Hickson asked if anyone else wished to speak in this case? No one spoke.

A motion was made by Mr. Koppes, seconded by Ms. Nolan to approve the Special Use Permit.  The motion passed unanimously by a vote of 4-0.
6. BA#09-36-05 CHRISTINE HALL VARIANCE 

The applicant is requesting a 30’ right side yard variance to the 50’ required to build at 20’ from the right side yard property line and a 40’ front yard variance to the 80’required to build a 24’ x 30’ garage at 40’ from the front yard property line in the A-1, Agricultural zoning district.  The property, located along Highway 52 South approximately 1.67 miles east of the city of Dubuque, is legally described as Lot 2-1-2-1-2-1 NE ¼ NW ¼ Section 17, (T88N R3E) Mosalem Township, Dubuque County, Iowa.

Ms. O’Shea stated this property has less than one acre and there is an electrical easement for the overhead lines that run across the middle of the property.  Therefore, a variance will be needed for the new garage.  Six letters were sent, six letters were delivered and the City of Dubuque was notified.
Mr. Hickson stated that Ms. Hall is still under oath.

Ms. O’Shea stated they received no additional comments, and Paul Wagner’s prior comment was for both cases.

Mr. Hickson asked if anyone else wished to speak in this case? No one spoke.

A motion was made by Mr. Koppes, and seconded by Ms. Burds to approve the variance.  The motion passed unanimously by a vote of 4-0.
D.  PUBLIC COMMENTS:  None
E. OLD BUSINESS: 
1.) Request for Extension to Zoning Certificate-BA# 07-30-13 & 07-31-13 City of Epworth (Sludge Storage Building Only). 
The project has been completed and an extension is no longer needed.
2.) Compost Facility
Mr. Hickson stated the last couple of times he as driven by the facility it was really 

smelling.  One time was August 29th in the afternoon and again two weeks prior. Both
times the smell was unbearable.  He can see what the people in the area are going through 
and it isn’t good. 

Ms. O’Shea stated the owners of the compost facility met with the Board of Supervisors on the issues at the facility.  She felt the Board was willing to get involved at this point, but the board said there are ways to mitigate the smell and that is what the facility owners have to take of.  Ms. O’Shea stated the board did not feel the other issues with the gravel road and access to the facility were a concern. But if the smell was not addressed, they were going to have to have further discussions.  
Ms. O’Shea stated the property owners have ordered the mister about two weeks ago and should see some positive results. Ms. O’Shea stated she spoke to the County Attorney and because there were no restrictions on the Special Use Permit, there is no way for the Board of Adjustment to revoke the permit. She feels if there is any legal action to take it should be done by the Board of Supervisor’s not the Board of Adjustment, because it will have to be a nuisance action.
3.) Review of May 12, 2015 minutes
Ms. O’Shea stated a copy of Richard Kaufman’s email, who spoke at the May 12, 2015 Board of Adjustment meeting and who was a Zoning Board member, was in their packets.  She wanted to make sure, since there is a lawsuit filed, that the Board could make changes to the minutes. Ms. O’Shea contacted Les Reddick a legal representative for the county, and he said the board could amend the minutes if they chose. The meeting minutes are not intended to be transcripts but a fair overview of what happened.  And he felt nothing being changed was substantial. 
A motion was made by Ms. Burds, seconded by Ms. Nolan to approve the amendment of the comment from the minutes on May 12, 2015, located on page 9, which was made by Mr. Kaufman. It changed from “He said that the Heritage Trail would also fall within that zone.” to “He would choose not to recreate near the source of a training exercise, due to safety concerns and the noise disturbance. That would for his family, eliminate that section of the Heritage Trail, and any future use of the proposed park adjacent to the range.” The motion passed unanimously by a vote of 4-0.
A motion was made by Mr. Koppes, seconded by Ms. Nolan to approve the amendment of the comment from the minutes on May 12, 2015, on page 10, made by 
Mr. Kaufman from “as” to “but now they say the current design would be safer”.  The motion passed unanimously by a vote of 4-0.
A motion was made by Ms. Nolan, seconded by Ms. Burds to not change the comment made by Ms. O’Shea on page 11.  The motion passed unanimously by a vote of 4-0.
4.) Stipend Raise

A motion was made by Ms. Burds, seconded by Ms. Nolan to write a letter and have the Board of Adjustment & Zoning Board sign it and present it to the Board of Supervisors asking for work session on the stipend raise.  The motion passed unanimously by a vote of 4-0.
F.   NEW BUSINESS:
1.) Discussion on Court Case No. CVCV103351
Ms. O’Shea stated they should have received a second mailing regarding the court case that TMB of Dyersville is contesting the Board’s decision on the Special Use Permit.  It should not go anywhere if their zoning case is approved.   

G.   ADJOURNMENT:   A motion was made by Ms. Burds, seconded by Ms. Nolan and passed unanimously to adjourn.  Vote:  4-0.   The meeting adjourned at 8:05 p.m.  
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