Zoning Board of Adjustment Minutes – March 3, 2015 meeting


Dubuque County Zoning Board of Adjustment
Minutes of March 3, 2015 

Chairperson Pat Hickson called the meeting to order at 7:00 p.m.
A. ROLL CALL: Members Present: Pat Hickson, Ron Koppes, Darlene Burds, Tom Kuhle, and Connie Nolan. Staff  Present:  Anna O’Shea & Jim Bodnar.
B.  APPROVAL OF MINUTES:  A motion was made by Mr. Koppes, seconded by Ms. Nolan and passed unanimously to approve the Minutes of the December 2, 2014 meeting.  Vote:  5-0.
C.  PUBLIC HEARINGS:    
1. BA#03-01-15

BRUCE & LAURA WUERTZER                      VARIANCES

The applicants are requesting two variances. A 78.5’ front yard variance to the 80’ required to build a 26’ x 24’ garage addition 2.13’ from the front property line and a 75’ front yard variance to the 80’ required to relocate an existing 10’x10’shed 5’ from the front property line in a C-1, Conservancy zoning district. The property, located approximately 3 miles north of the City of Sageville along Rock Grove Court is legally described as Lot 2-7 of Parsons Ferry Hollow, Section 15 (T90N R2E) Peru Township, Dubuque County Iowa.
Ms. O’Shea stated that the property consists of 2.3 acres and is partially in the flood plain. Bruce & Laura Wuertzer would like to add a garage and would also be moving an existing shed closer to the new Mud Lake Road right-of-way. She explained that the County Engineer helped the Wuertzers prepare the site plan and requested to have only one pinch point between the new garage and new retaining wall so that the county could maintain the new retaining wall along Mud Lake Road. In addition, she said, an existing deck will be moved or removed so the county would have access to the rock wall if repairs to the wall were needed. Fifteen certified notification letters were sent and fourteen letters were delivered. No city was notified in regard to this request.
Speaking to the Board was Bruce Wuertzer, 11299 Rock Grove Ct, Dubuque and Laura Wuertzer, 11299 Rock Grove Ct, Dubuque. Mr. Hickson administered the following Oath asking the participants to raise their right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?” They said yes.
Mr. Wuertzer stated that they would like to build an attached garage on the southwest side of the house and the county is going to build a retaining wall as part of the Mud Lake Road widening project. Mr. Wuertzer explained further that Mud Lake Road would be widened and a bike path added as part of the project.
Ms. Nolen asked what kind of rock would be used for the new retaining wall?  Mr. Wuertzer said the wall would consist of limestone.

Mr. Hickson asked the Board if they had any further questions? No one spoke.

Ms. O’Shea asked if a portion of the deck has been removed?  Mr. Wuertzer said no. He is waiting for warmer weather to arrive in addition to county approval on the project before he begins any construction.

Mr. Hickson asked when construction on the Mud Lake Road project would begin?  Ms. O’Shea stated that the Mud Lake Road project might not be started this year. However, she said, the Engineers Office is trying to get back on track with their projects.
Mr. Kuhle asked if the county was still dealing with the intersection at Mud Lake Road and Circle Ridge Road? Ms. O’Shea responded that additional right of way would have to be purchased for the redesign of the intersection. She said the stop sign at that intersection would remain on Mud Lake Rd and Circle Ridge Rd would continue through the intersection as it does now.
Mr. Hickson asked the Board if they had any further questions? No one spoke. He then asked if anyone else wished to speak regarding this case? 

Speaking to the Board was Gary Conrad, 21652 Kings Row, Dubuque. Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  He said yes.
Mr. Conrad stated that he has a concern regarding vehicle accidents on this road. Some years back, he said, there was a fatal motorcycle accident on this part of Mud Lake Rd.  He explained that his concern was that constructing a building on that side of the Wuertzer home would interfere with any attempt to make this road safer.
Ms. Wuertzer responded that the motorcycle accident that Mr. Conrad was referring to was further up the road from their residence. 

Mr. Conrad said that the new garage should be placed further away from Mud Lake Rd for safety purposes.
Ms. Burds asked Ms. O’Shea if the County Engineer had a problem with the new structure being constructed so close to Mud Lake Rd? 
Ms. O’Shea explained that the County Engineer did produce the site plan for the new building. The site plan was drawn to scale and County Engineer said that he wanted only one pinch point, which is the space between the new building and the road where the space gets narrow. With only one pinch point along the new wall, she said, the county would have an easier time maintaining the wall and maneuvering equipment around the site.

Mr. Wuertzer said that the county also agreed to use a tri-beam guardrail at this point in the road to keep vehicles from leaving the roadway, which was one of his concerns regarding the road-widening project.
Mr. Conrad said that this corner of Mud Lake Rd is the sharpest corner on Mud Lake Rd.  Until the roadway is constructed, we will not know what the curvature of the road would be.

Mr. Conrad also stated that there have been some noise complaints in regard to Mr. Wuertzers ATV track which is located on his property.
Mr. Hickson said that the Board would not address the ATV track noise issue tonight.

Mr. Hickson asked the Board if they had any further questions? No one spoke.
Ms. O’Shea stated that the applicants would probably need to apply for an extension to the requirement of acquiring their Zoning Certificate within the 90-day period from the date of their hearing and completing the building within one year. She said that due to recent events at the County Engineer’s Office, it would be difficult to speculate when construction on the Mud Lake Road widening project would begin. Ms. Weurtzer stated they would follow the Engineer’s recommendations.
A motion was made by Ms. Burds, seconded by Mr. Kuhle to approve the variances with an agreement by the property owners to follow County Engineer specifications for construction of the new accessory structure. The motion passed unanimously by a vote of 5-0.

2. BA#03-02-15   RONALD & DONNA MILLER
             SPECIAL USE PERMIT

The applicants are requesting a Special Use Permit to allow an additional home on a farm in an A-1, Agricultural zoning district. The property, located 1.96 miles west of the City of Cascade along Goose Hill Road is legally described as Lot 2 of Zoller Acres No. 2, Section 33 (T87N R2W) Cascade Township, Dubuque County, Iowa.
Ms. O’Shea stated that Ronald & Donna Miller are requesting a second home on the farm

on a 34.15 acre parcel to allow their son and daughter-in-law to live on the farm property and assist with the farming operation. The goal of the owners is to build the home and then their son would buy into the farm operation. Four certified notification letter were sent and four letters were delivered and the City of Cascade was notified.
Mr. Hickson asked if the entrance permit for the home has been approved?  Ms. O’Shea said yes.

Speaking to the Board was Ronald Miller, 30332 Goose Hill Rd, Cascade. Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  He said yes.
Mr. Miller stated that he has a crop farming operation and his son wants to buy into the operation.  Ms. Nolan asked if the son was going to buy into the entire farm operation? Mr. Miller said his son was going to buy 34 acres from him to farm.
Mr. Koppes asked if this request was compatible with the new farm exemption rules? Ms. O’Shea said yes.  She explained that properties containing 39 acres or more would automatically be considered an agricultural use property. The proposed 34-acre property contains a large amount of crop ground so the property would qualify as ag-exempt.
Ms. O’Shea explained further that the Miller’s are requesting a Special Use Permit due to the financing issues regarding construction, which requires the construction of the home first and then the purchase of the land. 

Mr. Miller stated that a beginning farm alone would not qualify for the financing needed to build the home.  If the home is already constructed, then his son can purchase the property and meet the financing requirements.
Mr. Hickson asked the Board if they had any questions? No one spoke. He then asked if anyone else wished to speak regarding this case?  No one spoke. 

A motion was made by Mr. Kuhle, seconded by Ms. Nolan to approve the Special Use Permit. The motion passed unanimously by a vote of 5-0.

3. BA#03-03-15  MCCARTHY ROAD FARM LLC / ALLAN ERTL   SPECIAL USE PERMIT

The applicant is requesting a Special Use Permit to allow a single family dwelling on agricultural ground unsuitable for farming in an A-1, Agricultural zoning district. The property, located 2 miles south of the City of Peosta along Sundown Road is legally described as Lot 1 of Ertl Farm Subdivision, Section 28 (T88N R1E) Vernon Township, Dubuque County, Iowa.

Ms. O’Shea stated that the property consists of 5.02 acres and three acres of the property are used for hay and two acres are used for pasture. There was not enough agricultural use on the property to qualify for the farm exemption. Therefore, Mr. Ertl is now requesting to build a home on a piece of ground not suitable for farm use.  Five certified notification letters were sent and five letters were delivered.  The City of Peosta was also notified.
Speaking to the Board was Allan Ertl, 702 8th St NW, Dyersville and Dave Schneider, 906 1st St NW, Farley. Mr. Hickson administered the following Oath asking the participants to raise their right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  They said yes.
Mr. Ertl stated that he would like to construct a home on the property. He said he owned the original 120-acre farm and subsequently sold off 80 acres while keeping 40 acres to eventually sell. He explained further that he was told by the Zoning Office that if he wanted to put another home on the property he would need to keep at least five acres.  Therefore, he kept the five acres and sold off the rest of the farm ground.

Mr. Schneider explained that he had originally platted a three-acre parcel for a new home. He then platted a 5.3-acre parcel for the home in order to meet farm exemption requirements that were in force at that time. The 5.3-acre parcel did not sell as intended. Therefore, Mr. Ertl has come to the Board of Adjustment for permission to construct a new home on the property that would comply with county regulations.
Mr. Ertl stated that the property is now in his name and is no longer listed under McCarthy Road Farm LLC. He said that he wants to build the home in order to rent it to his grandson who has three young children. His son wants his children to attend the school in the City of Peosta.
Ms. O’Shea stated that the 5.02-acre parcel was required in order to meet the old farm exemption regulations. However, Mr. Ertl never built the new home and the new farm exemption rules are now in effect. Therefore, the property does not qualify for a farm exemption under the new farm exemption rules. She explained that it would be up to the Board to determine whether the property can be used as a scrub parcel. 
Mr. Schneider asked if this would be a non-issue before the new exemption rules took effect? Ms. O’Shea stated that the old exemption rules would have allowed Mr. Ertl to construct a new home on five acres of A-1 zoned ground.

Ms. Nolen asked if the new home was going to be a rental unit? Mr. Ertl said he would own the home and property but would let his grandson live in the home.  He said that he might live in the new home at some point if he could get his wife to move out of the City of Dyersville.

Ms. Nolan said then the new home would be a rental. Mr. Ertl said yes. However, he said, he might just give him the home.

Mr. Koppes stated that the property looks to be farmable.

Mr. Ertl said that he produces five to seven bales of hay off the property annually.
Ms.O' Shea said the property is farmed to a small degree. However, she could not say if it was a viable farm now or if it could continue to be a viable farm in the future. That is what she is asking the Board to decide tonight.

Mr. Hickson asked if anyone else wished to speak regarding this case?  

Speaking to the Board was Cindy Kramer, 18870 Roddy Lane, Peosta.  Mr. Hickson administered the following Oath asking the participant to raise her right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?” She said yes.
Ms. Kramer stated that she rents property from her mother who owns property next to Mr. Ertl. The proposed property is agricultural ground. She said that the reason the property is not farmable is because he sold the rest of the farm ground, not including this parcel. At that time, he said he was going to live on the property. However, he has testified tonight that he never plans on living on the property. Therefore, would the new home be allowed just because he could not sell off the parcel? 
Ms. Kramer explained further that she believes the property is still agricultural use property. To her, she said, there is no overcrowding in the area and the property is still being farmed for hay. She said that she wants the property to remain farm ground. The other option for Mr. Ertl would be to sell the parcel to a neighboring farmer to farm the property.
Mr. Hickson asked if anyone else wished to speak regarding this case?  Speaking to the Board was Martin Vaske, 7674 Sundown Rd, Peosta.  Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  He said yes.
Mr. Vaske asked if a greyhound dog kennel was going to be added to the proposed five-acre lot? Mr. Ertl responded that he crops 14 acres of property that contains a greyhound kennel. He explained that he does not intend to use the property for anything other than a new home. He said his grandson would like to rent the new home. 
Mr. Vaske asked Mr. Ertl if he has greyhound dogs on another 14 acre parcel that he owns?  Mr. Ertl said yes and there has not been any complaints or problems with the dogs.
Mr. Vaske stated that a greyhound kennel would be considered a commercial use of the property. He said he does not want to see any greyhound dog kennels on the proposed property.  He then asked if it was Mr. Ertl’s intent to bring greyhound kennels to this property in addition to the new home?
Mr. Hickson then asked Ms. O’Shea what the regulations were in regard to kennels in the A-1 zoning district?
Ms. O’Shea stated that dog kennels are allowed in the A-1 district and it was the opinion of the County Attorney, at one time, that greyhound kennels were a commercial use.  However, she explained, the court did not agree with the County Attorney’s opinion and the county lost an enforcement case in court regarding greyhound kennels. She said that dog kennels would have to meet a 500’ setback from any residential use.
Mr. Koppes asked if the possibility of having kennels on the property was discussed with Mr. Ertl? Ms. O’Shea said kennels were not discussed with Mr. Ertl. She said she checked the kennel regulations only after a neighboring property owner in the area inquired about dog kennel regulations.

Mr. Koppes asked if dog kennels were allowed in the A-1 zoning district?  Ms. O’Shea said yes. 
Mr. Ertl said he does not know what the future holds for greyhound racing in Dubuque. He said the Dubuque Racing Association holds the pari-mutuel license for the dog track. He said he is going to be 78 years old and he does not intent to be doing much of anything in the future.

Mr. Vaske asked Mr. Ertl if his grandson was involved with the greyhounds he now owns? Mr. Ertl said his son and daughter are taking care of the greyhounds he owns. 

Mr. Vaske said that if dog kennels  are going to be placed on the property now or proposed to be added to the property in the future, then he is opposed to this Special Use Permit request.

Mr. Hickson asked Ms. O’Shea if Mr. Ertl needs permission from the Board of Adjustment to operate a kennel on his property.  Ms. O’Shea said Mr. Ertl would not have to come back to this Board for permission to operate a dog kennel unless he needed a variance for kennel setbacks.

Mr. Koppes asked if a motion was made approve the special use permit, could a stipulation be added not to allow kennels on the property?  Ms. O’Shea said that the Board could make that stipulation, and it would not be unreasonable to do so. However, the problem with greyhound kennels is that greyhounds are meat eaters and attract cyotes and the dog runs can be up to 300’ long. She said that they are not typical dog kennels. The Board may want to only restrict greyhound kennels.
Mr. Koppes stated that the only way he would support this request was if a stipulation was added that no greyhound kennels would be allowed on the property.

Mr. Hickson asked if anyone else wished to speak regarding this case?  Speaking to the Board was Joan Vaske, 7674 Sundown Rd, Peosta.   Mr. Hickson administered the following Oath asking the participant to raise her right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?” She said yes.
Ms. Vaske stated that she lives directly across Sundown Rd from the Ertl property. She said that the property is not unsuitable for farming as it has been farmed for 100 years. 

Mr. Hickson asked Ms. Vaske if the Ertl property was row cropped in corn or beans on the past?  Ms. Vaske said yes. She explained that the Ertl property probably contains better crop ground than her ground, which lies on the east side of Sundown Rd. 

Ms. Vaske explained further that she does not know what Mr. Ertl’s grandson has in mind for the property. Is his grandson going to go into the greyhound business and how is the property going to be contolled in regard to that use of the property?  She said that if greyhounds are part of the intended use, then she couldn’t support the request.
Ms. O’Shea stated that she did not know for sure if a kennel could be added to the property without the need for a variance to kennel setbacks.

Ms. Vaske said that it was her understanding that dog kennels are allowed in the A-1 zoning district regardless of the intent of the owner.

Mr. Ertl said he could not control what happens on the property if he eventually sells the land.

Mr. Hickson asked if anyone else wished to speak regarding this case?  Speaking to the Board was Cindy Kramer, 18870 Roddy Lane, Peosta.  Ms. Kramer stated that without rules there is chaos. Intentions, concerning property use, can change.  She said that there are rules to keep situations from getting out of control.

Speaking to the Board was Hilda Kramer, 405 1st Ave NW, Farley.  Mr. Hickson administered the following Oath asking the participant to raise her right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?” She said yes.
Ms. Kramer stated that she was opposed to the request. She said there is getting to be too much rezoning out in the county and the Ertl property should remain in agricultural use as it has been farmed for years.

Mr. Hickson asked if anyone else wished to speak regarding this case?  Speaking to the Board was Jeff Then, 7517 Sundown Rd, Peosta.  Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?” He said yes.
Mr. Then stated that he recently purchased property that is located behind or to the west of the Ertl property.  In December of 2014, Mr. Ertl approached him to discuss the sale of the property. He said that Mr. Ertl told him that he was offered $54,000 dollars for the property some years ago. He said that Mr. Ertl wanted to sell the property and if he did not sell the land, then he was going to build a home on the property for his grandson who was into greyhound racing.
Mr. Then explained further that after speaking to his banker about the property, he then decided to make an offer on the property. Mr. Ertl, he said, refused that offer.

Mr. Ertl said he did not turn down Mr. Then’s offer. He said that he would eventually sell the home to his grandson.
Mr. Then said that his concern is that the home will be a rental property.  What if the grandson cannot pay the rent and you ask him to leave the home? Is the home going to be rented to someone else? Mr. Then said that he would not have an issue with the new home if Mr. Ertl was going to live there.

Mr. Ertl said he has extended family and he cannot help all of them. He said he is not trying to misrepresent the situation and he has spent a considerable amount of money on surveys of the property. 
Mr. Schneider asked Ms. O’Shea how the A-2 zoning district would address this situation?  Ms. O’Shea responded that the A-2 district would be another option if and when the Zoning Office is allowed to take applications. The A-2 district would allow for R-2 setbacks and one acre lots or larger. She explained that the uses in an A-2 district are very limited and although not intended for agricultural use, the A-2 would not prohibit that use.
Mr. Ertl said he is being honest with the Board. Whether he or his grandson lives in the new home, he wants to be a good neighbor.

Mr. Kuhle asked what are the current regulations concerning adding a home to this property?  Ms. O’Shea responded by stating the regulations in the A-1, Agricultural District-Special Permitted Uses Section 1-15.2c (23) of the Zoning Ordinance.

Mr. Ertl stated that he is not intending to put greyhound dog kennels on the property.

Speaking to the Board was Jeff Then, 7517 Sundown Rd, Peosta. Mr. Then stated that Mr. Ertl wants to sell the property for monetary gain. He said that if Mr. Ertl does not get his asking price for the property, then he (Mr. Ertl) said he would build a home on the lot. If there is a home on the property, the land is more appealing to potential buyers.

Mr. Ertl said that was not how he approached Mr. Then regarding the property. He said he approached him as a good neighbor and just happened to mention to Mr. Then that the property was for sale. He explained further that it is wrong for the Board to try to deny him something that he already had permission to do from the county.

Ms. Burds said she had a concern regarding the possibility of greyhound kennel being placed on the property. She asked Ms. O’Shea if the Board could add a stipulation regarding greyhound dog kennels to the motion?  Ms. O’Shea responded that if the Board placed that stipulation in their decision then no matter who owns the property, the stipulation would run with the property unless the decision is amended in the future by this Board.

A motion was made by Ms. Burds, seconded by Mr. Koppes to approve the Special Use Permit with the stipulation that no greyhound dog kennels be allowed on the property. The motion passed unanimously by a vote of 4-1. Ms. Burds, Ms. Nolen, Mr. Hickson and Mr. Koppes all voted aye.  Mr. Kuhle voted nay.
D.  PUBLIC COMMENTS: None
E.  OLD BUSINESS: None  
F. NEW BUSINESS:  
1. Request for extension on Zoning Certificate for BA#11-39-14 /City of Dubuque / Dubuque Regional Airport.
                           


Ms. O’Shea stated that there has been a request for an extension to a Zoning Certificate issued to the City of Dubuque and Dubuque Regional Airport.  Speaking to the Board was Dan Hingtgen, 2469 Mathew John Drive, Dubuque. Mr. Hickson administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  He said yes.
Mr. Hingtgen stated that he was here tonight representing the City of Dubuque and the Dubuque Regional Airport on the request for an extension to a Zoning Certificate that was issued for the Dubuque Regional Airport booster station project. He said that the City of Dubuque is requesting a 3-month extension.
Ms. O’Shea said they are required to get their Zoning Certificate within 90 days of the decision. However, the City of Dubuque is not ready to take out the permit at this time.

Mr. Hingtgen stated that airport management would like to see the new terminal in operation by the beginning of 2016.

Mr. Koppes stated that he does not want to approve a six (6) month extension.
A motion was made by Mr. Koppes, seconded by Ms. Nolan to allow a 4-month extension for the applicants to apply for the required Zoning Certificate for 

BA#11-39-14. The motion passed unanimously by a vote of 5-0.

2. Discussion regarding Zoning Certificate for BA#06-23-13 and BA#06-24-13 Grobstick Family LLC.
Ms. O’Shea stated that the Grobstick’s had received a Special Use Permit and two variances to construct one new accessory structure and move another structure on their property for use in their winery operation. The Grobstick’s were contacted regarding an expired Zoning Certificate that was issued for the structures. Barney Grobstick informed the Zoning Office at that point that one of the 20’x 40’structures will not be added to the property.
Mr. Koppes asked if construction had started on the new building? Ms. O’Shea said no. 

Mr. Burds asked if they are still operating the winery?  Ms. O’Shea said yes.  

Mr. Hickson asked if there were any more complaints received by the Zoning Office in regard to the property?  Ms. O’Shea said that there have been no recent complaints regarding the property.
Mr. Koppes then directed the Zoning Office to monitor the property through upcoming building season.
3. Spring 2015 Planning & Zoning for Local Officials Workshop.
Ms. O’Shea stated that the workshop would be in Dubuque on March 30, 2015 at the Hotel Julien in downtown Dubuque. Ms. O’Shea then took a roll of the Board members who were planning to attend. No one was able to attend.
In regard to the Dave & Shelia Merfeld District Court case, Ms. O’Shea said that the case was filed in District Court in January of 2015. 

Mr. Koppes asked Ms. O’Shea she had any additional information on the case?  Ms. O’Shea said that it would be some time before the Zoning Office receives any additional information regarding any subpoenas or depositions in the case. 
Mr. Koppes stated that Board members not being allowed to site inspect properties that come before the Board hinders the Board in his opinion. Ms. O’Shea stated that the Board could inspect properties as a full Board, but not individually. 
Ms. Burds asked why this Board is not allowed to do site inspections of a property if warrented?

Ms. O’Shea reiterated that the inspections must be conducted as an official Board of Adjustment meeting complete with agendas and minutes. If the Board feels that site or property inspections are critical for deciding certain cases, then arrangements can be made for special meetings in order for the Board to conduct the inspections.
G. ADJOURNMENT:   A motion was made by Ms. Burds, seconded by Mr. Kuhle and passed unanimously to adjourn.  Vote:  5-0.  The meeting adjourned at 8:25 p.m.  
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