Zoning Board of Adjustment Minutes – April 7, 2015 meeting


Dubuque County Zoning Board of Adjustment
Minutes of April 7, 2015 

Vice-Chairperson Ron Koppes called the meeting to order at 7:00 p.m.
A. ROLL CALL: Members Present: Ron Koppes, Darlene Burds, Tom Kuhle, and Connie Nolan. Staff  Present:  Anna O’Shea & Jim Bodnar.
B.  APPROVAL OF MINUTES:  A motion was made by Ms. Burds, seconded by Ms. Nolan and passed unanimously to approve the Minutes of the March 3, 2015 meeting.  Vote:  4-0.
C.  PUBLIC HEARINGS:    
1. BA#04-04-15

RANDY BOCKENSTEDT


VARIANCES
The applicant is requesting a 41’ right side yard variance to the 50’ required to build a 10’x 20’ accessory structure addition 9’ from the right side property line and a 2,466 sq. ft. variance to the 134 sq. ft. allowed to bring an existing accessory structure into compliance and build a 10’x 20’ addition onto the back of the building in an R-1, Rural Residential zoning district. The property, located just south of the City of Sherrill corporate border along Sherrill Rd is legally described as Sherrill Place-Lot 2, Section 19 (T90N R2E) Peru Township, Dubuque County Iowa.
Ms. O’Shea stated that the property is an odd shaped lot that contains 1.1 acres.  The accessory structure was built in 1994 and now Mr. Bockenstedt wants to add on to the the rear of the accessory structure. She explained that he will need a right side yard variance and a square footage variance.  Four certified notification letters were sent and four letters were delivered.  The City of Sherrill was notified.
Speaking to the Board was Randy Bockenstedt, 14911 Sherrill Rd, Sherrill. Mr. Koppes administered the following Oath asking the participant to raise his right hand.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  He said yes.
Mr. Bockenstedt stated that he wants to add 10’x 20’ structure to his existing garage to make more room so he could park his milk truck out of the weather. 
Mr. Koppes asked Ms. O’Shea if she had any other information for the Board on this case?  Ms. O’Shea said that the Zoning Office did not receive any other comments regarding this case.

Mr. Koppes then asked the Board if they had any questions? No one spoke. Mr. Koppes asked if anyone else wished to speak regarding this case?  No one spoke.

Ms. Burds asked Mr. Bockenstedt if the structure was going to be for personal use only? Mr. Bockenstedt said yes.
A motion was made by Ms. Burds, seconded by Ms. Nolan to approve the variances with the stipulation that the structure be used for personal use only. The motion passed unanimously by a vote of 4-0.

2. BA#04-05-15
GREG & MINDY MILBERT
SPECIAL USE PERMIT

The applicants are requesting a Special Use Permit to allow a single family dwelling on agricultural ground unsuitable for farming in an A-1, Agricultural zoning district. The property, located .44 miles southeast of the City of Dyersville along Black Hills Road is legally described as Lot 1 of Black Hills Farm Sub Plat 2, Section 26 (T89N R2W) New Wine Township, Dubuque County, Iowa.
Ms. O’Shea stated that the lot consists of 5.47 acres and utilizes a shared driveway.  The property adjoining the proposed property received a Special Use Permit in 2000 to build a home on two (2) acres.  Shortly after that home was built, she said, the Zoning Ordinance was amended and residential homes were not allowed in the A-1 zoning district even with a Special Use Permit. Nine certified notification letters were sent and eight letters were delivered.  The City of Dyersville was notified.
Speaking to the Board was Greg Milbert, 519 7th Avenue SE, Dyersville and Mindy Milbert, 519 7th Avenue SE, Dyersville. Mr. Koppes administered the following Oath asking the participants to raise their right hands.  “Do you solemnly swear you will tell the truth, the whole truth and nothing but the truth?”  They said yes.
Mr. Milbert stated that he bought the land in the summer of 2014 in order to build a home.  He said there were renting out the tillable ground to a neighbor who farms. 

Ms. O’Shea the Zoning Office did receive a comment from a Ms. Tricia Maiers, 13192 Black Hills Road, Dyersville, who was in favor of the request.

Mr. Koppes then asked the Board if they had any questions? No one spoke. Mr. Koppes asked if anyone else wished to speak regarding this case?  No one spoke.

A motion was made by Ms. Nolan, seconded by Mr. Kuhle to approve the Special Use Permit with the stipulation that the new dwelling meet all Health Department requirements for water and sanitation. The motion passed unanimously by a vote of 4-0.

D.  PUBLIC COMMENTS: None
E.  OLD BUSINESS:  
1. Discussion regarding Midwest Organic Solutions. Ms. O’Shea stated that the Zoning Office has been receiving some complaints regarding the Midwest Organics facility on a regular basis. Ms. O’Shea explained that the property came to the Zoning Board and the Board of Supervisors in 2012 for a rezoning.  The property was rezoned to M-2 Heavy Industrial and in July of 2012, the Board of Adjustment approved a Special Use Permit for the facility. However, she said, the DNR did not issue permit for the facility at that time.  The facility received their DNR permit in January of 2013 to begin operation of a composting facility.
Ms. O’Shea explained further that by November of 2013 the Zoning Office started to receive comments from the Board of Adjustment regarding strong odors emanating from the facility. At that point, she said, she asked Mr. Dave Hermsen, who operates the property, to come in and address the Board. Mr. Hermsen explained the situation to the Board and indicated that he thought things would improve over time regarding the odor coming from the facility.
In October of 2014, she said, the Zoning Office started receiving complaints from the City of Epworth regarding the odor. Another meeting before the Board of Adjustment was conducted in November to address the odor issue.  Mr. Hermsen attended that meeting as well where he spoke to what he thought the problem was and what he was going to do to fix the odor problem. Ms. O’Shea explained further that the Board gave Mr. Hermsen six (6) months to bring the property into compliance.  The due date, she said, for compliance is May 6, 2015.

Ms. O’Shea stated that she has been meeting monthly with the City of Epworth and the affected residents to determine if the odor problem is getting better or is the odor different from what it was initially, which was a dead animal smell. She said that there were 15 days in January of 2015 and 11 days in February 2015 where the Zoning Office received complaints. The March 2015 complaint number has not yet been determined. However, she said, the complaints are continuing. 
Ms. O’Shea said that she has asked the County Attorney, at the request of the Board, what recourse the county had if the odor issue was not resolved. The County Attorney told her that since there were no conditions attached to the approved Special Use Permit, the permit could not be revoked.

Ms. Burds asked Ms. O’Shea if the odor issue was addressed by the Board at the time the Special Use Permit was issued? Ms. O’Shea said that the Board was told at that time that that there would not be a problem with odors at the facility if the composting process was done correctly. However, the Zoning Office has since found out that there were some problems with the property owner actually operating the compost facility in regard to not getting enough or the right kind of carbon into the compost. 

Ms. O’Shea explained further that Full Circle Organics, who have a composting facility in Minnesota similar to the Epworth Facility, have added improvements to this facility such as a windsocks, weather gages/stations, and a bio-filter which filters air exiting the buildings where the composting first takes place.  Ms. O’Shea said that the Epworth Facility was having problems with the pond on the property and the drywall they were using as a carbon source was creating a rotten egg smell.
Ms. O’Shea said that she told the City of Epworth to speak with the Board of Supervisors if they want to pursue other remedies since the Board of Adjustment does not have any recourse at this point.

Mr. Koppes asked when the 6-month compliance period ends?  Ms. O’Shea said the compliance date is May 6, 2015. Mr. Koppes said that if there is still a problem after the 6-month compliance period ends, would charges then be in order?
Ms. O’Shea responded that charges would have to be filed as a civil matter in district court as a nuisance lawsuit. However, she said, she would like direction from the Board of Supervisors on the matter first. She said that she did not know if the City of Epworth is willing to spend money on correcting the problem. A lot of the problem has been the person operating the facility for the last 2 years. However, she said, Full Circle Organics out of Minnnesota has taken over operation of the facility about a month ago and they are trying to work with Mr. Hermsen who was not being honest with them initially as to what was going on at the facility. Ms. O’Shea said that Full Circle Organics has a month to month lease with the Epworth facility and they would like the see the facility working as well as the Minnesota facility which has only received one complaint in a year.

Mr. Koppes asked Ms. O’Shea if the Board of Adjustment could notify the owners of the facility that there are problems and legal action is possible.  Ms. O’Shea sated that a violation letter was sent to the owners 6 months ago and they are aware that legal action is possible. However, she said, she could send an additional letter as a reminder of the May 6, 2015 compliance date.  Mr. Koppes said he would like something in writing by this Board so it’s on the record. 
Ms. Burds said the Special Use Permit was issued on good faith because the applicants told this Board that odor from the facility would not be an issue.

Mr. Koppes said that the Board was told that the compost facility would work with the Board and their neighbors to prevent issues and evidently, they have not. Ms. O’Shea agreed.

Ms. O’Shea stated that Full Circle Organics is spending a lot of time and money time to make sure the facility was operated correctly.

Ms. Burds asked if the odor was the same or has the odor changed? Ms. O’Shea said that the odor had not changed much according to the complaints. She said that one of the issues was that meat products were being used in the composting process.
Mr. Koppes stated that the odor issue would worsen as the weather improves. Ms. O’Shea agreed saying that was the reason for the 6-month compliance period. She said that they are bringing in different carbon sources and removing or reprocessing the old, rancid piles of compost.  Mr. Koppes said that the neighbors are still having issues according to the Zoning Administrators report.

Ms. Burds asked if the same type of materials being used at the Minnesota facility are going to be used at the Epworth facility?  Ms. O’Shea said yes. Mr. Kuhle said that the facility in Minnesota might be located in a more remote location and could be the reason for so few complaints regarding the Minnesota facility.
Ms. O’Shea said she would be visiting the Midwest Organics on Friday, April 10, 2015 to see what improvements have been made over the last 6-months. It has been very difficult, she said, for residents in the City of Epworth to deal with the odor. She said she wanted to keep the Board updated as to what measures are being implemented in order to correct the problem.

2. Proposed Shooting Range update. Ms. O’Shea stated that the shooting range proposal has been to the Zoning Commission and was approved by a vote of 4-2. There were some concerns regarding the proposed range and she recommends that Board members read the material that will be sent to them regarding this case.  
Mr. Koppes said that if the Board receives the material regarding the proposed range sooner rather than later it would be beneficial to the Board. He explained further that special meetings are warranted not only for the Board to view the site but also to hear the proposed case. A special site visit would allow the Board to view the site and see first-hand what the issues were regarding this case. In addition, he said, a special meeting or public hearing exclusively for the proposed range would allow sufficient time for all comments to be heard. That, he said, is his recommendation.
Ms. Nolan stated that the site visit should include the applicants and the neighbors.

A motion was made by Mr. Koppes, seconded by Ms. Nolan to allow the Zoning Administrator to schedule a special Board of Adjustment meeting in order for the Board to visit the proposed property. The motion passed unanimously by a vote of 4-0.
An additional motion was made by Mr. Koppes to schedule an additional special meeting for a public hearing on the proposed range. Seconded by Ms. Nolan. The motion passed unanimously. Vote 4-0.
Mr. Koppes recommended that the site visit meeting for the proposed range should be held during daylight hours to ensure adequate visibility of the entire site. The Board agreed to a 2:00 p.m. site visit on Tuesday, May 5, 2015.

In regard to the aforementioned special public hearing, the Board agreed to a Tuesday, May 12, 2015 public hearing regarding the proposed shooting range.
F. NEW BUSINESS:  None.
G. ADJOURNMENT:   A motion was made by Ms. Burds, seconded by Mr. Kuhle and passed unanimously to adjourn.  Vote:  4-0.  The meeting adjourned at 7:40 p.m.  
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